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Authors and Articles

GEORGE WHARTON PEPPER

George Wharton Pepper symbo-
lizes the practical lawyer, the Phila-
delphia lawyer, and The Amcrican
Law Institute.

The Practical Lawyer is honored
to have its admission to the Bar of
the Country moved by Mr. Pepper,
a former president of the Institute
and its present Chairman of the
Council.

JOHN BIGGS, JR., ALBERT B.
MARiS, HERBERT F. GOODRICH,

GERALD McLAUGHLIN, HARRY
E. KALODNER, AUSTIN L. STA-
LEY, AND WILLIAM H. HASTIE

Some courts read briefs only
after argument. Not so in the
Third Circuit of the United States
Court of Appeals. This Court may
and probably does examine briefs
after argument. But its invariable
practice is to have read briefs care-
fully before a case is argued. What
then is there left for counsel to do
on argument? One thing counsel
must never do before this Court is
to read from his brief for he is then
likely to be informed that the
Judges can read and have read the
briefs. In the Matter of Oral Argu-
ment tells counsel what the Court
thinks is the function of oral argu-
ment. This delineation necessarily

points out what oral argument can
and should do that a brief cannot.

Chief Judge Biggs practiced law
and served as a Referee in Bank-
ruptcy in Wilmington, Delaware,
before his appointment to the Court
in 1937. The titles of two early
novels by the Judge, "Demigods"
(1926) and "Seven Days' Whip-
ping" (1928), evidenced a premoni-
tion of future appointment to the
judiciary.

Judge Maris, a Philadelphia law-
yer, was the editor of the Legal
Intelligencer, a daily-must for prac-
ticing lawyers in Philadelphia, be-
fore being appointed to the United
States District Court for the East-
ern District of Pennsylvania. Since
then he has specialized in judge-
ships going to the Court of Appeals
in 1938 and, while on that Court,
serving as Judge and later as Chief
Judge of the United States Emer-
gency Court of Appeals. Judge
Maris also does some law teaching.

Judge Goodrich was the dean at
the University of Pennsylvania
Law School before his appointment
to the Court in 1940. This position
apparently left him with some time
on his hands and a yearning for
his former scholarly pursuits. For
while on the bench he undertook
the directorship of The American
Law Institute and managed new

3
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editions of casebooks on conflict of
laws, his authoritative text in that
field, and numerous law review ar-
ticles and law lectures.

Judge McLaughlin is the New
Jersey representative on the Court
having been appointed to the bench
in 1943. Before that he practiced
law for almost a quarter of a cen-
tury in Newark, New Jersey.

Judge Kalodner's antipathy to
wordiness is due by his own ac-
count to early experience as a re-
porter on the staff of the old Phila-
delphia North American newspa-
per. He later became the financial
and political editor of another for-
mer newspaper, The Philadelphia
Record. He was a Philadelphia
County trial Judge and a United
States District Judge prior to his
appointment to the Court of Ap-
peals in 1946.

Judge Staley was a Pittsburgh
trial lawyer before appointment to
the Court in 1950. He has been on
the legal staffs of the City of Pitts-
burgh and the Commonwealth of
Pennsylvania and an administrator
of that State's workemen's compen-
sation system. He may be de-
scribed as the "sporting" member
of the Court-he is an avid fisher-
man and hunter.

Judge Hastie is by date of con-
firmation the junior of the Court.
He is also its youngest member but
that did not deny him a crowded
professional career. He has been a
Judge of the District Court of the
Virgin Islands. He went on to be-
come Dean of the Howard School

of Law and civilian aide to the
Secretary of War. Before "retiring"
to the bench he served as Governor
of the Virgin Islands.

WILFRED R. LORRY

Settlement negotiations in a per-
sonal injury case can and should
consist of something more than the
trading of arbitrary figures. A
plaintiffs' lawyer tells in this issue
what that something more should
consist of. Settlement of a Per-
sonal Injury Claim develops the
steps that should be taken prior to
the entry into negotiations, how
and at what level those negotiations
should be conducted, and what the
plaintiff's lawyer should do after
he has submitted and justified his
idea of a settlement figure. In the
next issue a defendants' trial lawyer
will have words of advice for those
of us who are for the defense.

Wilfred R. Lorry, a member of
the Philadelphia bar, has been re-
sponsible in recent years for five
and six figure plaintiffs' verdicts in
personal injury suits and does not
foreclose the attainment of a ver-
dict in seven figures. If asked, he
might be able to make out a case
attributing his jury successes to his
earlier experience as an F.B.I.
agent. In that capacity he got his
facts and his men. He was in on
the 1934 capture at Chicago of
"Doc" Barker and in 1942 and
1943, as a member of the Foreign
Service Division of the F.B.I., he
was sleuthing for spys and sabo-



teurs in various parts of South
America.

RUTH WEYAND AND NORMA

ZARKY

Reported labor law cases do not
show how many labor disputes
which can become the subject mat-
ter of formal opinions may be set-
tled through informal procedures.
How a lawyer can avail himself of
such procedures and save tempers,
time, and money is the subject of
Informal Procedure before the Na-
tional Labor Relations Board.

The authors are two young ladies
who practice law in the District of
Columbia while fulfilling marital
and maternal duties. Ruth Wey-
and has argued labor law cases in
every Court of Appeals in the
United States except the First and
Tenth Circuits. Her absence in
these two Circuits has not been due
to exclusion on account of sex-
she just never had a case there. In
nine labor law cases argued for the
NLRB in the Supreme Court of
the United States, she has a batting
average of .888, including the land-
mark cases of Medo Photo Supply
v. NLRB and Republic Aviation
Corp. v. NLRB. As can be gath-
ered from these statistics, Miss
Weyand was employed at one time
by the NLRB and was in charge of
its litigation in the Supreme Court
of the United States for eight years.

Norma Zarky is a member of the
bars of Wisconsin and the District
of Columbia. She, too, is a former
government lawyer having been an
enforcement attorney at various
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times in the Department of Labor,
the Railroad Retirement Board,
and the Office of Price Adminis-
tration. It is appropriate for her, be-
ing a woman, to have been Chief of
the Apparel Enforcement Section
of the O.P.A. She has also traveled
the circuits of the Courts of Ap-
peals and has prepared many a
brief for submission to the Supreme
Court of the United States.

ARTHUR H. SEIDEL

Very few if any lawyers who do
not practice in the patent specialty
field would hazard the undertak-
ing of preparing and following up
an application for a patent. The
practice followed is to refer a client
with an invention to a Patent At-
torney. The Client's Invention and
Its Patenting is not an attempt to
encourage general practitioners to
mend their patent ways. It tells
what a patent specialist does in the
preparation, filing and following
up of a patent application. It also
tells a general practitioner how to
protect his client's idea pending re-
ferral to a patent specialist.

Arthur H. Seidel is by Patent
Office nomenclature a "Patent At-
torney" as distinguished from a
"Patent Agent." This means he is
a member of the bar (District of
Columbia) since he was admitted
to practice before the Patent Office
under its 1938 standards for admis-
sion. His early education resulted
in degrees in chemistry (A.B. and
A.M.), and he was dissuaded from
attaining a doctorate because the

Continued on page 6
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TO
INCREASE

LAW
OFFICE

INCOME
Keep daily time sheets

Analyze the data thus obtained

The DAILY LOG for LAW-
YERS, 1955 edition, makes it
possible for you to learn com-
plete facts about the business side
of your practice. Designed for law-
yers by a lawyer, there's a place
for everything-time, charges, re-
ceipts, expenses, payroll, roster-
of-business.

You will have new information,
too . . . about fees per hour,
ratio of overhead to receipts, total
productive time, progress in ac-
quiring and completing business,
etc. The LOG returns its modest
cost many times over. Write for
full information, or send your or-
der today.

PRICES: 1955 DAILY LOG
for LAWYERS, insert fits any
3-ring 8-" x 11" binder, com-
plete for 1955 .......... $6.50

Attractive vinyl plastic binder
$3.95

COLWELL PUBLISHING
COMPANY

113 West University Avenue
Champaign, Illinois
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acid holes in his trousers made that
pursuit too expensive. He spent
some years in the patent depart-
ment of the Gulf Oil Corporation
and now apparently stakes out the
patent claims of his clients while
commuting between his Philadel-
phia and New York offices.

ARCH M. CANTRALL

Death and insurance immedi-
ately suggest to lawyers life insur-
ance problems. When the Named
Insured Dies is a forceful reminder
that if the decedent was a normal
individual he carried fire, liability
and surety policies which present
as many, if not more, problems to
those handling the affairs of his es-
tate as do his life insurance policies.

Continuing legal education is not
a new venture for Arch M. Can-
trall of West Virginia. Indeed, his
early activity as Chairman of the
Committee on Institutes of the
newly integrated West Virginia
State Bar in 1948 was so effective
that it led to his later becoming its
President and also to membership
on the sponsor of this magazine,
the Committee on Continuing Le-
gal Education. He is the author of
an article in the November, 1952
issue of the AMERICAN BAR ASSOCIA-
TION JOURNAL entitled, Is Legal
Education Doing Its Job? He has
been a frequent lecturer for the
Committee. He has also found

Continued on page 7
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time to serve as the President of the
West Virginia Tax Institute.

FRANK W. MILLER

Bulk sales is the shortest article
of the Uniform Commercial Code
prepared by The American Law
Institute and the National Confer-
ence of Commissioners on the Uni-
form State Laws. But when each
of the articles in the Code was dis-
cussed at a continuing legal educa-
tion series of lectures in Philadel-
phia upon enactment of the Code
in Pennsylvania, that article evoked
the greatest number of questions.
This clearly was not attributable to
the draftsmanship of the Reporter,
Professor Charles Bunn, of the
University of Wisconsin. The sub-
ject itself appeared to be shrouded
in mystery. How to Conduct a
Bulk Sale should dispel some of the
mystery about bulk sales.

Frank W. Miller assisted Pro-
fessor Bunn in the drafting of the
bulk transfers article of the Com-
mercial Code. That does not ac-
count for the fact that the bulk
sales laws discussed in his article do
not include the bulk transfer pro-
visions of the Code-rather, the
Code since its official promulgation
in 1952 has been enacted in one
state. He is a member of the bar of
Wisconsin, although not a practic-
ing lawyer. He is on the faculty of
the Washington University School
of Law.

THE EDITOR
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LET US SHARE

YOUR TRUST and ESTATE

PROBLEMS
Now, without cost or obligation on your part, you can get
expert investment advice in the administration of trusts and
estates for your clients.

Our Investment Advisory Committee can
matters as:

The most suitable investments for
carrying out the aims of a trust;

The importance of selection, whether
it be tax-exempt bonds or common
stocks;

Which holdings to liquidate to meet
the expenses of an estate;

How best to dispose of a family busi-
ness or blocks of publicly-held cor-
porations.

These - and many other problems -
are apt to come up in the handling of
estates; our many years of experience
in investments and our detailed knowl-
edge of all security markets enable us
to serve you as expert consultants in
the faithful performance of these
responsibilities. p

In

help you on such

'rite today for your copy of our
amphlet, telling you more of our
ivestment Advisory Service.

L. F. ROTHSCHILD & CO.
ESTABLISHED 1899

Member

N. Y. Stock Exchange, American Stock Exchange and other leading Exchanges

120 BROADWAY. NEW YORK 5. N. Y.
TEL:- RECTOR 2-4600

BOSTON * CHICAGO * ROCHESTER , MONTREAL



CLE Around the Country

This column is about continuing
legal education around the coun-
try. "CLE" is short for continuing
legal education. It is contemplated
that this will be a regular depart-
ment of The Practical Lawyer. It
will probably be the only depart-
ment not directly devoted to telling
the general practitioner how to do
something in his practice of the
law. But it will have to do with
continuing legal education.

With considerable flexibility,
there will be set forth here from
time to time information about the
following:

1. The Work of the Committee
on Continuing Legal Education-
what it is doing and what it pro-
poses to do to help make practical
training available for lawyers in
every nook and cranny of the coun-
try;

2. What Other Organizations Are
Doing in the Field of Continuing
Legal Education, independently of
the Committee;

3. Something about Educational
Literature for the Legal Profession,
including but by no means limited
to the "how-to-do-it" handbooks of
the Committee; and

4. Brief Profiles of Lawyers Mak-
ing a Significant Contribution to
Continuing Legal Education.

First, a word about The Practical
Lawyer itself. It is not a hastily-

conceived brain child, nor is it in-
tended to be an ephemeral product.
Almost from its inception early in
1948, the Committee on Continuing
Legal Education deliberated over
the prospect of producing a peri-
odical as an implement of post-ad-
mission legal education. The idea
was debated, tabled, re-debated and
re-tabled time and again.

A law review with long, schol-
arly articles was rejected as mere
duplication of what law schools al-
ready do well. A current events
bulletin met the same fate. Mean-
while, the Committee concentrated
on basic, "how-to-do-it" institutes
and lecture courses and the publica-
tion of its practical handbooks, and
its status in this respect approached
stability and maturity.

So evolved naturally the thought
of a magazine to implement, sup-
plement and complement the Com-
mittee's other activities. That will
be the function of The Practical
Lawyer-another step toward the
fulfillment of complete continuing
training for the general practitioner.

The articles in these pages will
stress a practical approach. They
will be short. Where one aspect of
a handbook needs further treat-
ment, it will be so done as an ar-
ticle. Where a change in the law
occurs, it will be discussed in these
pages, until the book can be re-

Continued on page 84
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ANNOUNCING

A New Book

THE MODERN PRUDENT
INVESTOR

(How to Invest Trusf Funds)
December, 1954

By
CHARLES P. CURTIS

of the
Massachusetts Bar

Practical, modern advice to the fiduciary and
counsel on the investment of trust funds.

$2.50 per copy

Another in the series of "how-to-do-it" handbooks
of the Committee on Continuing Legal Education.

COMMITTEE ON CONTINUING LEGAL EDUCATION
OF THE

AMERICAN LAW INSTITUTE
COLLABORATING WITH THE

AMERICAN BAR ASSOCIATION
133 South 36th Street Philadelphia 4, Penna.
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LaIW PRACTICALawyer
S OMEBODY, with a flair forsarcasm, has defined a jurist as
a man familiar with the laws of all
countries except his own. If there
is an element of truth in this defini-
tion it is because the student of
foreign law is apt to conceive of it
as a field for intellectual exercise
rather than as a body of principles
and rules for the guidance and con-
trol of every-day human life. On
the other hand, the lawyer in active
practice knows that the law is some-
thing to do as well as something to
know. He is a fortunate man if he
can maintain a just balance between
these two aspects of his profession.
The practitioner whose chief inter-
est is in the library is at as great a
disadvantage as his brother who
thinks entirely in terms of the me-
chanics of law and depends more
upon his familiarity with judges, ju-
rors and clerks of courts than upon
his own grasp of legal principles.

This distinction between the
Why and the How is in need of
emphasis and illustration because
some of its implications are less
than obvious. Thorough prepara-
tion may have supplied the advocate
with all necessary ammunition but
his argument may be totally ineffec-
tive if he is deficient in the tech-

nique of advocacy. Capacity Lu
comprehend the practical operation
of his client's business may be es-
sential to sound advice on legal
problems arising in the course of it.
Even the conduct of a negotiation
for settlement may be made more
effective if the negotiator can take
the measure of his adversary and
determine whether he is more inter-
ested in spot cash than in vindi-
cating the justice of his client's
claim. He may even need to be
reminded that in a negotiation for
settlement everything is relevant
except the merits.

It is with a view to continual em-
phasis on the importance of the
How that the Committee on Con-
tinuing Legal Education of the
American Law Institute collaborat-
ing with the American Bar Asso-
ciation has determined to publish
a periodical devoted to the practical
aspects of the lawyer's daily work.
There is an ample field for explora-
tion and it may turn out that the
contemplated periodical will prove
itself an educational instrument of
real value. A confident prediction
is hazarded that this will prove to
be the case.

GEORGE WHARTON PEPI'ER



In the Matter of

ORAL ARGUMENT

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

By BIGGs, Chie Judge, and MARls, GOODRICH, McLAUGHLIN, KALODNER,
STALEY and HASTIE, Circuit Judges

GOODRICH, Circuit Judge.

A good lawyer asked me the
other day, "What is there to say in
oral argument when I have put
everything I have to say in my brief,
and said it as carefully and clearly
as I can ?" A good question, which
deserves a thoughtful answer, es-
pecially since every now and then
an appellate judge will tend to dep-
recate the value of oral presenta-
tion of appeals.

Here is one quick answer. Some
people get ideas better by hearing
than by reading. President Eisen-
hower is said to be one of them.
Statistics are lacking to show how
prevalent this preference is among
judges; likely on the whole they
tend to be bookish men. But an
appellate judge who has had trial
court experience has of necessity
learned to understand law points

made orally often unaided by a
brief. So oral argument gives coun-
sel a chance to appeal to.the ear-
minded judge.

Furthermore, oral argument plus
brief gives the lawyer a chance to
make both eye and ear attack for
his case. Surely two weapons are
better than one. Advertising people
know that; note the skill with
which a television commercial is
presented. You may not like the
style, nor the article. The extrava-
gant claims for it may make you
sick. But you are left in no doubt of
the advertiser's position about what
the advertiser wants you to do.

A brief can do something that
oral argument cannot, if, as in most
courts, the time given counsel for
oral argument is limited. The brief
can develop points in detail; it can
marshal authorities; it can quote

12
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from court opinions and text writ-
ers-it constitutes an argumenta-
tive text book--on the particular
points involved.

Oral argument, to be good, must
be much less detailed. No judge's
memory is good enough to remem-
ber a lawyer's minute and detailed
line of decisions, and the distinc-
tions among them. A great deal of
appellate time is wasted because
lawyers do not seem to believe that
judges, unlike elephants, can forget.

The same caution goes for de-
tailed discussion of facts. The judge
may know some of the precedents
of his own or other courts if the
field is one in which litigation is
frequent. He certainly will not
know the factual history of a par-
ticular case which he is learning
about for the first time on appeal.

The first thing for the advocate
to accomplish is to bring the court
to understand the problem. This
may be simple, as it is in many tax
cases. Is a given expenditure by a
taxpayer to be given a deduction
as a business expense, or is it to be
regarded as capital? Is a payment
to a retiring pastor of a church to
be treated as a gift or taxable in-
come? One could put a dozen in-
stances as fast as he can write. The
fact that the problem can be simply
stated by counsel and easily grasped
by a judge does not, of course, indi-
cate that the answer is clear, simple
or easy. It may be, or it may not.
But if the problem can be simply
stated, it certainly should be, for

such a statement lets a court move
at once to the suggested answer.

But often facts are complicated.
Patent cases are a notable instance
of this. A court must be made to
understand what the claimed inven-
tion does, itself a hard thing to
comprehend in the case of devices
with the technique of which the
layman is wholly unfamiliar. Ra-
dio and television patents are ex-
amples. The court must under-
stand both the presently claimed
invention and the prior art before
it is in a position to pass any judg-
ment at all. An oral explanation
of his case by a skillful patent law-
yer is a beautiful thing to listen to.
And by skillful is meant, of course,
not skill in engineering techniques
or in framing an application for the
patent office, but skill in so stating
a complicated problem that a court,
hearing about it for the first time,
can understand what the problem
is which must be solved to decide
the case.

Assume, then, that counsel's skill
has brought to the court a com-
prehension of his case. What then?
An oral argument can hardly win a
case, unless it is so clear that it is
apparent that there is everything to
one side and nothing to the other.
But successful argument can make
the court want to decide the case
counsel's way. Here is the chance
for the advocate to use his own per-
sonality to impress the court with
his case. He certainly should not
read to the judges either from his
brief or a prepared paper. He
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should refer to his notes only when
he must. He should refrain from
histrionics. They will bore or
maybe disgust his hearers. But
straightforward talk to the bench
by a man who knows his record
and can tell why the court should
decide for him may go a long way
to win the appeal.

McLAUGHLIN, Circuit Judge (con-
curring).

Since, as of now, in oral argu-
ment advocates are facing a condi-
tion which more and more has be-
come the order of the day for all
appellate courts, it might just as
well be so accepted and dealt with
accordingly.

This does not make it an un-
mixed blessing for lawyers. Gen-
erally speaking it is of no help to
a really weak contention for if the
other side fails to break through the
thin spots chances are the court will.
Even so if the attorney has lived
up to the sine qua non of this top
branch of his profession, meticulous
preparation, he won't do bad. He
will make his argument in the best
possible fashion. He will know and
discount its weaknesses and not
evade the inevitable queries regard-
ing them. He will not let his case
down or run from it; far more de-
sirable that he give a substitution
if for whatever the reason he is
unable to function sincerely and
zealously on behalf of his cause.

On the other hand a sound case
can hardly be ruined by oral argu-
ment. Nor will the latter ever be

overwhelming unless justified by
the facts and law behind it. Assum-
ing that the brief is adequate or at
least that the right of the appeal
can be ascertained from the record,
the appellate court as a rule will be
able to dredge it out.

It is when the question is con-
fusing or close or both that oral
presentation can be of prime value
to the parties, the advocates and
the court. A direct incisive pres-
entation of the particular position
does assist amazingly in not only
clarifying the view urged but in
bringing alive its strength. It is
worthy of note here that on occa-
sion problems and their answers
seemingly outstanding in briefs fade
to insignificance under close dis-
cussional scrutiny.

Therefore, necessarily accepting
the proposition that oral argument
is with bench and bar as a fact, let
the advocate never forget that the
merit of the cause is the sole inter-
est of the court. Prominence or
power of the lawyers, personal
quarrels, enlargement of difficulties
are unimportant. Overargument,
facile or otherwise, is a mistake and
exhausting to a tribunal completely
concentrated as it is on the appeal
at bar. Emphasis should be placed
on the fewest possible valid points
and this benefit retained by ruth-
lessly eliminating weak issues.

The advocate should be dedicated
to his case; saturated with a thor-
ough knowledge of it. He should
make an adult lawyerlike argu-
ment; accurate, fair, in good taste.
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And if he does, though because of
the nature of basic questions in-
volved he may not be able to per-
suade the court finally, he can rest
assured that he will be listened to
closely and with respectful regard.

KALODNER, Circuit Judge (concur-
ring).

Oral argument is the seasoning
to the brief. Effectively presented
it makes more palatable to the
judge the dish of controversy served
to him by the opposing parties.
Like all seasoning it must be dis-
criminately used.

As far as I am concerned, oral
argument and the brief are "indis-
pensable parties." Briefs read prior
to the oral argument serve to ac-
quaint me with the nature of the
controversy, its factual phases and
issues of law. Oral argument serves
to bring into sharper focus the criti-
cal aspects of the case. In a sense,
oral argument is a "close-up" view
of the controversy. It makes more
intimate and personal the case itself
and all of its facets. It brings into
sharper outline the more impersonal
aspects of a brief. It serves too, to
stimulate both counsel and judge.
It enables counsel to parry and to
thrust with respect to the brief and
oral argument of his adversary.
Additionally, it affords counsel an
opportunity to present their respec-
tive views anent any question which
may trouble the judge.

Because they are traditionally cau-
tious, lawyers all too often in their
briefs go a-huntin' with a shotgun

loaded with buckshot. In oral argu-
ment they could more profitably use
a single chamber rifle and direct
their fire to the vulnerable part of
their target.

Oral argument is most effective
when it succinctly states the critical
facts, the issues of law and the im-
pact of legal principles on both.
The statement of facts should be
brief-the issue or issues should be
pin-pointed-and the discussion of
legal principles or precedents should
always be relevant. Questions from
the bench should be answered when
they are asked and not met with the
answer "I'll come to that later."
"Later," alas, too often proves to be
too late!

STALEY, Circuit Judge (concurring).

I have only two notions to add to
those of Judge Goodrich.

The first springs from the obvious
fact that a brief is impersonal and
formal, while oral argument is per-
sonal and less formal. At oral argu-
ment judges and counsel are face
to face. In a loose sense, counsel
has been admitted to the confer-
ence room. Assuming that the
court reads the briefs before the
argument, as our court does, I
think one real advantage of oral
argument is that it gives counsel
the chance to discover what are the
important issues in the judges'
minds. This is no small matter, for
the judges are the ones who are go-
ing to decide counsel's case, and,
while his brief may be otherwise
excellent, its whole thrust may bear
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on a matter on which the judges
are already convinced. They may
be bothered by an issue not men-
tioned or not fully developed in
the brief. Pointed questions from
the bench will show counsel where
he should direct his argument, thus
giving him a chance to resolve
doubts in the minds of the judges,
a chance that is too often forfeited
by evading the question or seeking
to postpone the answer. Of course,
counsel may think that the point
on which the judges are bothered
has nothing to do with the case,
but unless he can make the irrele-
vancy clear, his case is in jeopardy.
Oral argument gives the oppor-
tunity to do this. Furthermore,
this works both ways. Oral argu-
ment gives counsel the chance to
exploit those gaps in his opponent's
brief that he may have overlooked
but that have been brought out by
the court.

Finally, I think that the fact that
only a limited time is allowed for
oral presentation is itself a blessing.
There is no doubt in my mind that
that argument is best that goes to
the jugular of the case. The time
limitation forces a verbose advocate
to restrain himself and stick to the
vitals. He must squeeze into those
minutes allowed only those points
that are really worth telling the
court about. An intelligent selec-
tivity on this score insures presen-
tation of what is really important
by both eye and ear attack and
leaves the relatively minor matters
for the brief.

HASTIE, Circuit Judge (concurring).

It is my observation that oral
argument on appeal is a very impor-
tant aid to judicature.

This is not to deny that there are
all too many arguments of the type
which led one Justice to note how
often "It is only when argument
ends that search for truth begins."
Then too, there are many cases in
which it is so easily determined
what the decisive issues are and
how they should be decided under
our regime of law that the best ar-
gument does not much facilitate,
nor the worst much confuse judicial
inquiry into the merits of the mat-
ter in controversy. In this category
I would place almost all of the
thirty per cent of our appeals which
result after argument in summary
per curiam disposition, and some
others as well. But over-all, to the
extent that individual experience
is a criterion, it seems a reasonable
approximation that at least half of
the time appellate judges hear com-
petent advocacy in cases which are
sufficiently difficult to analyze and
analogize, and seem to present
troublesome enough conflicts of
relevant considerations, so that ar-
gument time is not wasted.

The characteristic values of oral
advocacy are familiar. That argu-
ment is particularly useful which
clarifies, simplifies, or selectively
emphasizes the written presenta-
tion of the appellate brief. Briefs,
belying their name, tend to contain
everything the lawyer thinks it may
be useful to place before the court.
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But in effective argument counsel,
having decided which is his best
foot, puts it forward. He stresses
the considerations which should be
decisive in his favor and hammers
away at what seem to him the essen-
tial weaknesses of the opposing
presentation. It is this selectivity
which simultaneously focuses at-
tention on the matters counsel
would have the court appreciate and
makes the essence of his position
clear.

In addition, we should not mini-
mize the importance of the oppor-
tunity which argument gives the
court to cause opposing counsel to
join issues squarely. Opposing
briefs often do not discuss the same
things. The oral argument is the
court's one chance to invite counsel
to meet head on what seem to be
the strongest opposing contentions.
It is noteworthy that this can most
effectively be done when judges
themselves come into court with
such over-all comprehension of the
case to be argued as is afforded by
the reading of briefs and the scan-
ning of records in advance.

The oral argument certainly in-
fluences me in many cases and en-
ables me to be more confident there-
after that the matter is being de-
cided correctly.

BIGGS, Chief Judge (concurring).

If I had to decide between elimi-
nating written briefs or oral argu-
ment I would be hard put to reach
a conclusion. Fortunately, such a
dilemma does not face me for like

most courts we employ both briefs
and oral argument as essential
court-room tools. It is the practice
of our very efficient Clerk to have
in the hands of the judges compris-
ing the panel--or in those of the
court en banc-the briefs of the
cases to be heard from ten to five
days prior to the day of argument.
Appendices which are part of the
briefs set out the essential evidence.
It is the custom of our judges to
study the briefs, and in many in-
stances the appendices as well, some
time prior to argument. It follows
that when the judges comprising
the panel come into court they
know-or think they know-what
the issues are.

But oral argument enormously
sharpens those issues and sometimes
develops new ones. If, for example,
a judge thinks that counsel has
missed the point of the case the
judge can discuss what he thinks is
the point and get counsel's immedi-
ate reactions or answers, and, if
necessary, another brief.

So many of the issues which come
before the United States Courts
these days present original or, to
commit an Irish bull, nearly orig-
inal questions. The ramifications
of some of these are extremely diffi-
cult to grasp. Without the aid of
oral argument the difficulty in re-
solving such questions would be
very great indeed.

Without oral argument the work
of an appellate tribunal would be
deadly dull. One would never see
counsel or enjoy the clash of minds
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and wits. We like to think that the
attorneys enjoy arguing before us.
Certainly we like to hear members
of our bar. If oral argument were
dispensed with I personally should
have the feeling that I was sitting
in the rear of those dispensing slots
in a cafeteria, dispensing some kind
of cafeteria justice. I hope the day
will never come when oral argu-
ment is dispensed with.

MARIS, Circuit Judge (dissenting in
part).

I am not one of those judges re-
ferred to by Judge Goodrich who
gets ideas better by hearing than by
reading them. To me the well pre-
pared brief is much more useful
than the best oral argument unless,
indeed, the latter is taken down
stenographically and thus made
available for later reading and
study. Accordingly if I had to
choose between having briefs and
oral argument for the decision of a
case I would unquestionably choose
the former. And during my earliest
days upon the court before we
adopted the practice of reading the
briefs in advance of argument I
must confess that to me the oral
argument was in most cases almost
completely a waste of time. It was
extremely difficult for me to follow

the oral presentation of complicated
facts with which I had no prior
familiarity and when, a month later
(as our practice then was), we came
to conference and the preparation
of opinions the oral argument had
gone almost completely out of my
mind so that my reliance had to be
on the briefs alone in most cases.

The present practice of our court
to read the briefs in advance of ora.
argument and to hold a conference
each afternoon upon the cases heard
during the day does, however, give
the oral argument a vital function
in assisting me in the process of de-
cision. This is not so much in its
presentation of a resume of the is-
sues and points of argument which
I have already read in the briefs
although it does help to fix them in
my mind. Its primary value to me
is to afford an opportunity for the
judges to pose to and secure from
counsel answers to the questions
which have arisen in our minds
after the preliminary consideration
which we have given to the briefs.
This is of real help to me in getting
down to the basic issues between the
parties and in bringing out tlhe
points which may prove decisive.
Oral arguments which thus in effect
have become conferences between
court and counsel have many times
proved extremely helpful.

A judge's opinion on forensic oratory: Clarity and brevity are the
most admirable qualities of oratory; they are most eloquently expressed
in silence.

PIERO CALAMANDREi, Eulogy of Judges
Princeton University Press, Princeton, 1942, p. 36.



A plaintifls' attorney discusses some of the
considerations involved

Settlement of a Personal

Injury Claim

By Wilfred R. Lorry
of the Philadelphia Bar

P LAINTIFF was injured onJanuary 1, 1950 at which time
he was 32 years old and earning
$5,000 yearly. Counsel's investiga-
tion indicates liability can be estab-
lished. Plaintiff was in a hospital
for 3 months, confined to bed at
home for the next 3 months, and
continued convalescing, though am-
bulatory, for 6 more months. Dur-
ing most of this period he suffered
acute pain. His injuries have left
him with a permanent physical im-
pairment. He was unable to return
to work until January 1, 1951 and
since then has earned only $2,500
yearly because of his physical disa-
bilities. He is still working at the
same rate and has received no in-

This is the first of two articles discussing
settlement negotiations. The February issue
will present the views of a defendants' trial
counsel.

crease although the wage rate in
his industry increased 10% in
1951, 10% in 1952 and 5% in 1953.

Our problem is the planning and
carrying out of a course of action
which will result, if at all possible,
in reaching a satisfactory settlement
in behalf of the plaintiff.

TIMING-INSTITUTION OF SUIT AND

SETTLEMENT DISCUSSIONS

At the outset, once the case is in
the office and the initial facts have
been developed, the question arises
whether settlement discussions
should be attempted before or after
the commencement of suit.

As a general proposition, the in-
stitution of suit should not be de-
ferred because of settlement discus-
sions. The same discussions can be
had, probably on a more effective

19
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level, after suit has been started and
your case is meanwhile approach-
ing closer to a trial listing. Prompt
institution of suit effectively dem-
onstrates your intentions to the in-
surance company, reveals what is
involved, and should assist in reach-
ing a settlement, if the defendant is
seriously considering such a dispo-
sition. If your action has been
brought in the federal court, you
will frequently find that diligent
use of discovery procedures results
in strengthening your case as well
as the value of the claim at the
settlement stage. We shall assume
that a timely suit has been insti-
tuted in our case.

Whether or not suit is started im-
mediately, plaintiff's counsel must
promptly, diligently and thoroughly
develop his case. This aids materi-
ally in the ultimate trial of the case.
It also facilitates the holding of set-
tlement discussions at the earliest
possible moment. There should be
an immediate approach to defend-
ant's representative as soon as you
are armed with adequate data. Your
opponent will generally welcome
this opportunity as soon as he has
had a medical examination of your
client by a doctor chosen by the de-
fendant. It is desirable and practi-
cal from his point of view to make
every reasonable effort to dispose of
the case promptly.

ON PREPARING FOR THE SETTLEMENT

CONFERENCE

Determination of the settlement
value of a personal injury case re-

quires initially an analysis of the
damage sustained by the victim. All
aspects of such damage-economic
and physical, past, present and fu-
ture-must be calculated on a mone-
tary basis. The variety of types of
injuries, as well as the diverse na-
ture of the circumstances and per-
sonality of the injured, does not
readily lend to a uniformity which
would provide the assistance of
comparative figures. Although some
cases may present difficulty in set-
ting forth demonstrable calculations
of damages, generally the request
for money damages can be sup-
ported by an arithmetical account-
ing which readily totals the value
of the claim-and either counsel
can add the figures. That the tra-
ditional claim bureau method of
determining settlement value by
multiplying the amount of special
damages by some arbitrary figure-
generally below five, is valueless and
neither just, logical, nor sensible,
has long been recognized and re-
peatedly demonstrated by the deci-
sions of courts and juries through-
out the land in thousands of trials.

Just as no case can be properly
tried without extensive or detailed
preparation, so likewise there should
be no discussion relating to the
value of a case until a careful and
exhaustive survey has been com-
pleted. If, as may infrequently oc-
cur, you cannot resist the importun-
ing of the defendant's representative
to give him a figure of value on the
case, and you haven't yet completed
your investigation and analysis, it is
important that you calculate the
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maximum possibilities for damage
in arriving at your total. Otherwise
you may later discover that the
maximum figure you should have
submitted was correct and that in
proposing an arbitrary lower figure
you have underestimated the value
of the claim to your client's great
prejudice. You will find it more de-
sirable to decline to set any value
on your case until you have gath-
ered all the necessary information
and analysed it. Certainly it is es-
sential that you know all the factual
aspects of your case as well as the
applicable law of the jurisdiction.

Determine Plaintiff's Injuries

It is axiomatic that no settlement
discussion can be properly con-
sidered until counsel has fully de-
termined the nature and extent of
his client'% injuries and their effect
upon the victim. This requires at
least a report from the hospital and
doctor and generally a conference
with your client's doctor so that he
can acquaint you with the medical
aspects of the situation. If from the
client's continuing symptoms it is
apparent that he is still suffering ill
effects, counsel should promptly ar-
range for examinations by special-
ists who may then find that further
or different treatment is required
and so advise. Expert medical ad-
vice must be secured where the
physical condition of the client is
the issue, and counsel should be re-
inforced with medical reports de-
tailing the injuries, extent of dis-
ability and prognosis.

Consider Plaintiff's and Witnesses'
Personalities

You should recognize that the
personality and appearance of your
client, as well as of each witness,
may have a bearing on value. The
way in which he talks as well as the
poise, mannerisms and general bear-
ing your client displays, if they be
pleasantly compelling and persua-
sive characteristics, may well en-
hance the value you put on the case.
They are among the intangibles
which prevent the creation of a
table of comparative values. In this
era of practical realism we can ad-
mit that an articulate and intelli-
gently impressive individual can be
expected to secure more nearly the
full value of his case than one not
so fortunately endowed. Counsel
should be aware of these aids to his
cause and use them. A thorough
investigation and analysis will gen-
erally reveal the weaknesses in your
case as well as the strengths in the
defendant's case, and afford you the
opportunity to seek the necessary
answers and arrive at proper con-
clusions. The results of this study
should be weighed carefully in ar-
riving at the final decision as to the
value of the case.

Arrive at a Settlement Figure

At the settlement conference,
plaintiff's counsel should be pre-
pared to submit a figure represent-
ing the sum he is asking for in
settlement.

In broaching this figure of val-
uation, counsel should predicate
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it upon the physical and eco-
nomic damage his client has sus-
tained without diminution because
of questionable liability. Counsel
should be prepared to show how he
arrived at the figure he submits. In-
dividual plaintiffs' attorneys work
out their own methods of calcula-
tion. The simpler the more effec-
tive.

By way of illustration, let us re-
vert to our hypothetical case stated
at the outset.

To July 1, 1953 plaintiff's dam-
ages could be calculated as follows:

PAST DAMAGES
Loss of earnings:

1950 .................. 1 year at $5,000
1951 .................. $5,500 less $2,500
1952 .................. $6,050 less $2,500
1953 (to July 1) ......... $3,176.25 less $1,250

Pain and Suffering

Plaintiff's lawyers frequently lose
sight of the considerations involved
in determining the value of the
item of pain and suffering. Ob-
viously, thought must be given to
the nature and intensity of the pain,
the length of time during which
the plaintiff suffered and will suffer
in the future from his injuries and
their effects, and the reasonable
value to be ascribed thereto. A
ready formula presents itself which
affords plaintiff's counsel a means
of estimating this item of damage
for inclusion in his calculations
for settlement consideration. The
formula requires a finding of the
extent, in units of time, of the

plaintiff's suffering and the value
of each such unit of time. Simple
multiplication then provides the
answer. If it is determined, there-
fore, that the nature of plaintiff's
injuries and the suffering he was
caused to undergo, warranted an
award of $10.00 for each day of suf-
fering, and further that plaintiff
was in pain for a total of 100 days,
the total for the element of pain
and suffering would be $1,000. If
in the hypothetical case set forth
each week of suffering is valued at
approximately $55, and the plain-

$5,000
3,000
3,550
1,926.25

$13,476.25

tiff suffered continuously from Jan-
uary 1, 1950 to July 1, 1953 or a
total of 182 weeks, we arrive at the
sum of $10,000 for past pain and
suffering. Of course varied types of
injuries, and differing extents of
pain, will cause variances in the
unit value. From the client, coun-
sel can determine how long pain
was present as well as the degree of
such suffering. In this connection,
assistance and corroboration can
frequently be supplied by the daily
nurse's notes in the hospital file
and by the treating doctor. If pain
was experienced for a short period
of time, the unit chosen may be
one hour. It is noted that an award
of $40,000 for pain and suffering
experienced during a 10-hour pe-



SETTLEMENT OF A PERSONAL INJURY CLAIM 23

riod between injury and death was
held by the trial judge not to be
excessive [Naylor v. Isthmian S.S.
Co., 94 F. Supp. 422, 424 (S.D.N.Y.
1950)]. Upon appeal the case was
reversed on other grounds, but the

provement and will be physically
impaired, to his present extent, for
the rest of his life. He has, there-
fore, a substantial impairment in
earning power as demonstrated by
his greatly reduced earnings:

Working expectancy-30 years
(based on a life expectancy of 35 years)

Annual loss of $3,852.50 x 30 years-$115,575.0.
($6,352.50 less $2,500)

Present Value of $115,575 at 3% .....................................
[Computing present value at 2% totals $86,296.00]
[ .. .. .... " 21% totals $80,632.83]
[There are cases supporting present value calculations at each of these

percentages.]
Pain and suffering and bodily damage ...................................
Past damages .......... $13,476.25)
Past pain and suffering.. $10,000.00) supra ...........................

Court of Appeals for the Sec-
ond Circuit specifically rejected the
claim of excessiveness. [187 F. (2d)
538, 541 (C.A. 2, 1951.)] Although
it is not suggested that your client's
period of pain be evaluated at
$4,000 per hour, it is pointed out
that this may be a substantial item
of damages in your calculations.
When compromise of your original
total figure is appropriate, it is this
element for pain and suffering
which affords the possibility of re-
duction more readily than the fixed
and certain earnings losses.

We, thus, have in our case for
pain and suffering $10,000.

Future Damages

The medical evidence reveals that
although plaintiff is in much better
physical condition than he was
when he left the hospital, he has
now reached the plateau in im-

You have, therefore, determined
the value of your client's case to be
$120,526.25 on a mathematical basis.

At this point it may be well to
point out that no desirable purpose
can be achieved by placing un-
reasonably high and unsupportable
figures in your settlement calcula-
tions. You will learn that whatever
figures you set forth will be so char-
acterized by the defendant's repre-
sentatives and their attitude cannot
be seriously considered as any cri-
terion. But settlement negotiations
involve a considerable amount of
sound business judgment and prac-
tical problems. Professional ethics
and the inevitable conditioning
which results from years of practice
will maintain the high level of this
aspect of a lawyer's work, particu-
larly if the negotiations are con-
ducted by counsel for both sides.
(It must be added that the writer

$77,050.00

20,000.00

23,476.25

$120,526.25
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has found many underwriters' and
carriers' top representatives to be
men enjoying perceptivity and a
real sense of social consciousness,
with whom it has always been a
pleasure to negotiate.) If you cal-
culate arbitrarily unjustified high
amounts for the various elements
of damage you cause a loss in re-
spect and needlessly create an atti-
tude which may be prejudicial to
that and all subsequent cases. Fair-
ness to your client, to your obliga-
tions and to the general situation
requires a rather close adherence to
the factors upon which damage is
predicated.

The same procedure suggested
above for developing the value of
your case is applicable whether the
case be one involving a $500 claim,
or a $500,000 claim. Naturally, the
large bulk of personal injury cases
are those involving claims under
$10,000. The use of the same meth-
ods will be equally effective regard-
less of the size of the claim.

THE NEGOTIATORS

Plaintiff's Attorney

One of the imponderables affect-
ing the value of a case is the per-
sonality of the plaintiff. This has
already been noted.

There are also certain factors in-
volving the personality of counsel
which may affect evaluation of a
claim and deserve mention here be-
fore discussing the settlement con-
ference.

The conditioning and mental

outlook of the attorney will cer-
tainly influence his analysis of his
client's case. It is the function and
the obligation of plaintiff's counsel
to secure for his client the largest
sum he can. He need have no fear
that he will obtain more than is
proper in the circumstances. A dol-
lar-conscious claims manager will
assure against that danger and, in
the event of trial, honest and fear-
less courts afford whatever protec-
tion might be necessary. Certain it
is, however, that unless the injured
victim's attorney is convinced of
the merit and validity of his client's
claim, he cannot fairly evaluate the
damage suffered. As an advocate
he must resolve all doubts in favor
of his client and resist any weak-
ening influence. Nobody has yet
developed the crystal ball which
foretells exactly what amount con-
stitutes a just award for any type of
injury. The variables inherent in
the valuation of pain and suffering,
damage to the body, impairment to
earning power, offer, in three in-
stances among many, illustration of
the difficulty of placing any exact
limits on the worth of a personal
injury claim. Plaintiff's counsel
must have the fullest appreciation
of the value of human life and how
serious is injury to and impairment
of that life. Lacking in such qual-
ity he must inevitably underesti-
mate the damage his client has
suffered.

Sensitivity to another's pain and
its effect upon and damage to the
human body and personality is an-
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other attribute necessary to a plain-
tiff's attorney, if he is going to rep-
resent the injured man with fidelity
and as an advocate. Such under-
standing, bulwarked by a sincerity
of conviction, and strength of pur-
pose, will help to develop an im-
munity to the typical cynicism of
the claims adjuster or defense at-
torney; a cynicism bred from and
nourished by the constant require-
ment that he pay as little money as
he is compelled to regardless of the
injuries involved or the nature of
the claim.

Defendant's Representatives

The question as to with whom
settlement is to be discussed is de-
termined for you by the defendant's
insurance company. If the claims
manager is experienced and has ac-
quired wisdom, he will respond
promptly to your letter of represen-
tation and invite you to explore
settlement possibilities as soon as
you are in a position to do so. The
claims man to whom the case is as-
signed will call you frequently to
determine whether you are pre-
pared to discuss the case. Do not
conclude from this conduct that the
company is afraid of you or of your
case, or that the claims man is im-
patient to settle the case. This is
intelligent claims procedure; no
harm can result to the company
and it may assist the claims man.
Plaintiff's counsel may divulge in-
formation which is lacking or he
may indicate weaknesses. Certainly

the insurer will ascertain whether
from the plaintiff's view it is a big
case or a small one, and will learn
the extent of the preparation by
plaintiff's counsel. This will sub-
stantially influence the claims man-
ager in his determination of value
of the case. Nor should counsel
hesitate to discuss settlement be-
cause of these considerations. But
it is at this point that it becomes
necessary to know your adversary
and his attitude and approach.

Obviously it can serve no pur-
pose for the plaintiff to engage in
discussion with a man who, ,im-
pressed with the desire to restore
the "good old days," calculates set-
tlement values on 19th century eco-
nomic levels. Nor are you doing
anything other than wasting your
time and building up to frustration
when you discuss a case which has
a $25,000 potential value with an
adjuster whose limit of authority is
$250. It is of the utmost importance,
therefore, to ascertain at the start
by a direct question how far the
claims man is authorized to go. If
your case exceeds his authority, you
must find the person in the com-
pany's hierarchy who is authorized
to deal at the level which you pro-
pose to discuss.

Of course, similar factors may be
present if your discussion is with
defendant's counsel instead of the
company's claims representative.
Frequently, however, defense coun-
sel are retained only for trial and
have no authority Which would en-
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able them to engage in any effec-
tive settlement discussions. Negoti-
ations with counsel so limited are
meaningless and a waste of time.
It is desirable, therefore, to inquire
of counsel if he is in a position
to make recommendations which
would be received by his principal
with favor.

THE SETTLEMENT CONFERENCE

We have discussed preparations
preliminary to a settlement confer-
ence and the factors which will af-
fect judgment at the conference.
We are now ready to meet with
the insurance company's represen-
tative, claims man or counsel.

If your conferee is a man of prac-
tical common sense and intelli-
gence, and you approach him on
that basis, there is no reason why
frankness, reason, and a fair con-
sideration of all the circumstances
should not lead to a settlement
which both sides can recognize as
proper. It is too much to expect
that during this generation we will
advance to the point where claims
representatives will regard them-
selves as trustees of a fund created
to meet certain contingencies to the
extent that they will act as such
when the contingency arises. In-
surance companies do not employ
men with such social consciousness
because they do not yet completely
regard themselves in that position.
The negotiations, therefore, must
still be handled on the non-humani-
tarian business basis that you have

something to sell which they want
to buy and perhaps the parties can
arrive at a more mutually favorable
price by discussing it around the
table rather than by letting a group
of strangers set the price.

Over the course of time and
countless thousands of settlement
negotiations, claims agents and de-
fense counsel have developed a
modus operandi which should be
understood, even though not ac-
cepted by plaintiff's counsel or per-
mitted to guide the proceedings.
Evidently one of the fundamental
instructions in basic training of an
insurance company representative
is "Never make an initial offer!"
As rare as the dodo bird is the situ-
ation where the adjuster opens the
negotiations by stating "We have
analysed this case thoroughly and
are prepared to offer you $5,000 in
settlement." This would be a vio-
lation of the negotiating principle
"Make 'em come to you" which ap-
parently is the top-ranking of the
adjusters' commandments. Since
plaintiff is asking for money there
is some logic to the defendant's
position that he is entitled to know
how much, particularly since it can
be assumed that plaintiff's counsel
has ascertained the full extent of
his client's physical and economic
disabilities. However, the fact that
defendant may also have acquired
all of this information, and even
has more data than has plaintiff,
does not affect the situation in this
specific instance. Traditionally,
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plaintiff is required to mention a
figure first. This is no great hard-
ship since plaintiff has already de-
termined the value of his case and
states his figure "$120,526.25."

Standard operating procedure for
defense representatives, when you
inform them of this figure is vari-
ously: to laugh uproariously, to
ask you if you're serious, to talk
contemptuously about astronomical
figures, and finally to warn you
that you are effectively eliminating
the possibility of any settlement by
submitting such grossly excessive
figures. (Regardless of the nature
and extent of the injuries, and
the disability of the plaintiff and
impairment of his earning power,
the same general reaction may be
expected.) Another traditional de-
fense practice is to confront you
with a case involving possibly some-
what similar injuries wherein the
claim was disposed of for a fraction
of the total you calculated. Obvi-
ously each case must be considered
on its own facts and comparisons
serve no purpose. You will find
the defendant agrees with you on
this when you cite him another
case wherein a substantially larger
sum was recovered. Advanced liv-
ing standards, incomes, profits,
costs of living and the like are
present considerations defendants
prefer to ignore. That our forward
moving thinking and advanced civ-
ilization has placed an increased
value on the human body and rec-
ognized the value of its produc-
tivity apparently never fails to

come with shocking surprise to the
claims representative's attention.

You will then be asked what you
will really take for the case. You
now have two alternatives. On the
above facts, the figures closely ap-
proximate the true value of the
case. However, the obvious advan-
tages of a prompt settlement have
some value, and the certainty of a
settlement warrants some compro-
mise also. Plaintiff's personality
and that of his witnesses will influ-
ence your judgment here. You can,
therefore, as one alternative arbi-
trarily determine what such factors
are worth and submit the reduced
figure. Rest assured this also will
be regarded as the fantasy of a dis-
ordered mind and at best will be
considered as a starting point for
further negotiation. The other and
more sensible alternative is to point
out that you have calculated the
value of your case. You assume the
defendant has done likewise. No
negotiations can be intelligently
pursued when one side merely re-
jects the proposition of the other
without making counter-offers. It
is now up to the defendant to in-
dicate what it believes to be the fair
settlement value of the case. Re-
member the commodity you. have
to sell is not one which the de-
fendant can buy or reject as he sees
fit. It is something he may be com-
pelled to pay for at a figure he may
and usually does deem unreason-
ably high, if he chooses to submit
the case to a jury verdict.

The atmosphere of the settle-
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ment discussion will be established
by plaintiff's counsel. With but rare
exceptions, he will be the moving
party and his initial' attitude will
determine the climate of the con-
ference. He should dominate the
proceedings and so move as not to
lose control. This requires an in-
telligent aggressiveness, thorough
knowledge of the case, and pre-
cludes any defensive, retiring ap-
proach. The difficulties faced in a
settlement discussion, where you
are dealing with an individual con-
ditioned to non-receptivity and dis-
belief, and who faces you as an ad-
versary and an opponent, are much
greater than those you will experi-
ence in facing a jury which is im-
partial, eager to hear the evidence,
and generally sensitive to the dam-
age suffered by another human
whose body has been seriously
wounded. Any weakness in your
armor will be readily perceived by
defendant's representative, and the
breach will be penetrated and wid-
ened. Each retreating step you take
reduces the possibility of securing
for your client the amount to which
he is entitled. And so, with no
apologetic reserve, you must ex-
plain to the claims man what your
client experienced. You may find
he is not interested in details. He
may counter-"So your client broke
his femur. What do you think a
busted leg is worth?" The answer
to that query can only be reached
by showing what the injuries suf-
fered did to your client; its effect

on him physically and economi-
cally, the residual disability which
may be expected. These are the
terms upon which the injuries must
be considered and impressed upon
the adjuster. He must be made to
see what your client went through,
the pain he suffered, the damage to
tissue, to muscle and ligaments, to
bone he experienced. You must de-
scribe these things graphically and
in a manner he cannot fail to
understand. This will help him to
appreciate the dangerous potentials
his company faces at trial and will
compel him to make a more ac-
curate evaluation for the protection
of his principal and himself. He
must be made to appreciate the
fact that the best return the plaintiff
can get is inadequate; he can only
get money damages; he cannot get
a new body, new limbs, or new
organs; he cannot erase the horrors
of his painful experiences. In these
particulars you will be supported by
medical records and reports.

Proceeding to economic consider-
ations, you should then point out
your client's excellent working
background; the years of reliable
service without loss of time, the
regular income and increases in
salary. The impairment in earning
power is demonstrable both physi-
cally and economically and should
be spelled out in detail. With this
background, you can then submit
your calculations of damage and
rest. The burden has now shifted
to your opponent. The suggestion
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that you submit your "low" or
"rock-bottom" take figure should be
rejected. Any such figure you pro-
pose will then be the starting point
for negotiations-downward-and
will be highlighted in the defend-
ant's file to haunt you. Rest assured
that if he refuses to discuss the mat-
ter further because your figures total
too large a sum, and retreats to the
seclusion of his office, he will then
have to face the fact that your cal-
culations are proper and supported
by the evidence. His problem is
now to so act as to save his com-
pany from paying out the sum you
submitted, plus expensive prepara-
tion and trial costs, and counsel
fee. The only way he can do this
is to come to you and he will.

CONCLUSION

Large verdicts are dramatic proof
of an inadequate and ineffective
claims department which no insur-
ance company can afford to main-
tain. Advancing social trends and
the recognition of the value of hu-
man life has rendered the short-
sighted adjuster, who insists on
proof that courts and juries alike
have so developed, an expensive
luxury. He is rapidly becoming ob-
solete. And it is a responsibility of
counsel representing plaintiffs to
present his cases to the claims rep-
resentative fairly, thoroughly and
fully so that those acting in good
faith may recognize that they are
serving their principals, as well as

fulfilling their obligations, by ef-
fecting adequate settlements.

REMINDERS FOR PLAINTIFFS' COUNSEL

Plaintiffs' Counsel Should Have, in
Preparation for Settlement

Conference:

Sincere conviction in n-icrit of
client's case;

Recognition of human values; ex-
tent of damage and suffering in-
volved in bodily injury;

Complete and thorough knowl-
edge of case;

Complete and thorough knowl-
edge of nature and extent of client's
injuries and their effect upon him;
supporting medical reports;

Knowledge of attitude of ad-
juster or defense counsel, and ex-
tent of his authority, to determine
whether settlement discussion with
him is warranted;

Total of damage calculations with
detailed breakdown.

Plaintiffs' Counsel Should, at
Settlement Conference:

Dominate and retain control;
Exert firm and dignified ap-

proach; lead from strength;
Maintain constant, intelligently

aggressive advance;
Detail graphically client's inju-

ries, his physical damage and pain;
Detail economic effects of client's

disabilities;
Submit total of damage calcula-

tions with breakdown;
Indicate receptivity to defendant's

settlement offer.
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Cautions: Do not submit compromise fig-
Do not be apologetic, retiring or ure before defendant responds to

defensive, your damage calculations with offer.
Have a basis and support for all Do not submit "rock-bottom"

calculations. figure.

J am afraid this is too flattering a description of our other way
to justice, that parties settle their disputes privately and at their

own expense; and yet there is a great deal to be said for settlement
as a way of administering the law, granted, of course, that a judg-
ment after a trial is a constant alternative. It might even be said
that one of the great functions of our courts is to be just that, no
more than a constant alternative, to make it certain that the dis-
count in the discounted law which is applied in settlements shall
be figured on true value and not on some arbitrary sum. Certainly
a great many more cases are settled than tried. No one knows
how many because there is no way of defining a case that has not
been brought.

Negotiations for settlement are themselves judicial proceedings.
Each attorney sits in judgment on the contentions of the other,
comparing them with his own prophecies of what a judge would
do, as the judge in turn would prophesy what the court of appeal
will do. The evidence consists in the claims of each attorney dis-
counted to the prophecy of the other. The negotiations are, indeed,
the proceedings of a court of preliminary instance; and they have
the virtue of being conducted in private, with each party less com-
mitted to his own contentions, and less embittered by the other's.
A settlement ends, if it is successful, in a compromise instead of a
judgment. Compromise is as often the better part of justice as
prudence is the better part of valor, more often than we who are
used to the adversary processing of justice are likely to think.

CHARLES P. CURTIS, It's Your Law
Harvard University Press, Cambridge, 1954, pp. 4, 5.



When and how to use the speedy non-formalized services available
at the NLRB

Informal Procedure before
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Relations Board
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of the District of Columbia
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L TIGATION has traditionallybeen conducted in a spirit of
combat. Differences, whether of
substance or of procedure, are ac-
centuated. Parties in the fervor of
the contest increase their personal
animosities. Labor relations im-
prove if differences can be mini-
mized and mutual good will en-
couraged. Accordingly, the National
Labor Relations Board, wherever
it is possible to do so, uses numerous
short cuts to eliminate the usual
processes of litigation.

The lawyer experienced in prac-
tice before the Board plans strategy
with an eye to the agency's informal
procedures. He weighs the relative

advantages of consenting to, as com-
pared with contesting, the holding
of an election; of settling complaint
cases as against decision by the
Board. He often resorts to tele-
phone calls and letters to appropri-
ate Board officials instead of filing
formal motions or appeals. Famil-
iarity with the personnel structure
of the Board's staff, the division be-
tween General Counsel and Board,
and their mode of operation is ad-
vantageous. Unfamiliarity may lead
to the choice of wrong procedures
with concomitant delays and even
occasion unfavorable comment in
speeches or bulletins issued to em-
ployees.
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TYPES OF INFORMAL PROCEDURES

It is not possible to catalogue all
of the Board's informal procedures.
The word procedure connotes for-
mality and our use of the term "in-
formal procedures" suggests a con-
tradiction in terms. An appreciation
of this seeming contradiction is basic
to successful practice before the
Board. For the informal there is
in itself a procedure; a procedure
which represents an approach to
governmental protection of legal
rights by non-legalistic methods.

The best known and most used of
the Board's informal procedures is
the "consent election." This is an elec-
tion conducted with the consent of
all the parties without the holding
by the Board of any prior hearing,
and hence is to be contrasted with
a Board directed election, in which
the Board, after a formal hearing,
has found that an election should be
held. In both instances the election
is conducted by the Board among
employees to determine whether
they wish to bargain collectively
with their employer and if so, which
union they desire to represent them.
The cases involving elections are
popularly known as representation
cases, a name derived from the
language of Section 9 (c) (1) of the
National Labor Relations Act, as
amended [29 U.S.C.A., 1953 Supp.,
159 (c) (1)], which requires the
Board to resolve all questions of
"representation" by conducting an
election by secret ballot.

Almost as well known and used

is the "settlement" agreement. This
is an agreement by which the parties
settle in whole or in part an unfair
labor practice case, often called a
complaint case. These are cases in-
stituted by the filing with the Board
of charges that an employer or a
union has engaged in the unfair
labor practices listed in Section 8 of
the National Labor Relations Act,
as amended (29 U.S.C.A., 1953
Supp., 158).

Less well known, but equally well
used by the regular practitioner be-
fore the Board, are "informal ap-
peals" and "oral advice."

SOURCES OF INFORMATION ABOUT IN-
FORMAL PROCEDURES

Provisions for the consent election
are found in each the Board's
Rules and Regulations (Sec. 102.54)
and its published Statements of Pro-
cedure (Sec. 101.18). The settle-
ment of unfair labor practice charges
is similarly treated in the Board's
published Statements of Procedure
(Secs. 101.7 and 101.9). Appropri-
ate printed forms may be obtained
from any office of the Board in the
field or in Washington.

The Board's elaborate "confiden-
tial" loose leaf Manual of Practices,
Procedures and Policies for the
Guidance of the Board's Stafg is
probably the most valuable and elu-
sive source of information. It con-
tains step-by-step instructions on
almost every conceivable point
which has arisen in consent elec-
tions or settlements. The Manual
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is not available to the public. But
staff members when questioned,
often consult the Manual and within
certain limits are usually quite free
in informing any inquirer of their
instructions, sometimes even read-
ing aloud pertinent portions. The
outflux of former Board personnel
to industry, labor unions and the
private practice of law has also af-
forded another source of informa-
tion about its contents. More astute
practitioners before the Board can
give a reasonably accurate estimate
as to Board policy or procedure on
any phase of consent elections and
settlement agreements.

Some dozen judicial decisions con-
firming Board practices, contain un-
usually detailed descriptions thereof.

A book by the Board's Director
of Information, Louis G. Silverberg,
How to Take a Case before the
NLRB (Bureau of National Affairs,
1949), lists steps to be followed and
contains copies of forms.

For other informal practices, no
source of information, except the
Board staff and the experienced
practitioner, is available. But once a
lawyer has caught the spirit of the
Board's informal, and non-legalistic,
methods of expediting results in a
practical fashion, he should have no
hesitancy in exploring with the
other parties and the Board's staff
the possibility of any reasonable,
even if novel, device for eliminating
red tape, hearings, formal appeals,
or building on errors which could
be corrected at the outset.

WHICH OFFICIAL TO DEAL WITH AT

THE BOARD

Of primary importance to fast
effective utilization of the services
available at the Board is the ability
to deal with the proper official. This
is especially true in informal matters
where reliance upon the authority
of the official dealt with may be
crucial to the finality of the informal
settlement. Knowledge of the juris-
diction of the respective officials is
the first prerequisite here. Jurisdic-
tion may be dependent upon power
to make decisions or on supervision
of personnel.

The Regional Director, as the
highest official in each regional
office, has authority over all cases
which originate within his region,
including both representation and
unfair labor practice cases. In Wash-
ington there is a sharp division of
authority between representation
and unfair labor practice cases.

Whom to Contact in Complaint
Cases

The Taft-Hartley Act [29
U.S.C.A. 1953 Supp., 153 (d)] di-
vided jurisdiction over the prosecut-
ing functions, which are placed in
the General Counsel, from the quasi-
judicial functions, which are com-
mitted to the Board. As a result the
Regional Director and the General
Counsel have charge of complaint
cases, that is cases involving charges
of unfair labor practices, until they
reach the stage of a trial examiner's
intermediate report. After the in-
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termediate report issues the matter
is completely out of the hands of the
Regional Director and the General
Counsel and in the hands of the
Board until a Board decision issues.
While in the hands of the Board
all inquiries about the case are di-
rected to the office of the Executive
Secretary. Once the Board order
issues, the case reverts to the Re-
gional Director and the General
Counsel to effectuate compliance or
to seek court enforcement.

Whom to Contact in Representation
Cases

The Taft-Hartley Act confers no
power over representation cases on
the General Counsel except insofar
as it vests the General Counsel with
supervision of all attorneys and of
all field personnel. The Board has
further increased the General Coun-
sel's power by delegating to him
the processing of all representation
cases through hearing. Though rep-
resentation cases do not involve any
prosecuting function and the Gen-
eral Counsel makes no substantive
decisions affecting such cases, be-
cause of his supervision of person-
nel, he regularly responds to infor-
mal appeals in representation cases
where he may correct the situation
by an exercise of supervisory power
without intruding upon policy.
Thus, a complaint about a delay or
obvious mistake in the processing of
representation cases through the
hearing stage is properly directed
to the General Counsel. Because all
policy decisions in representation
cases are made by the Board, formal

appeals from dismissal of a petition
or the denial of status to a party to
participate in prehearing confer-
ences in a representation case, are
to the Board.

After hearing in a representation
case and while the case is before the
Board for decision the matter is
completely out of the hands of the
Regional Director and all inquiries
with respect thereto are directed to
the office of the Executive Secretary.
If the Board directs an election the
case reverts to the Regional Direc-
tor to conduct the election in the
course of which the Regional Direc-
tor operates under the supervision
of the General Counsel.

PRINCIPLES UNDERLYING CONSENT

ELECTIONS AND SETTLEMENTS

The Board's informal procedures
in both the consent election and the
settlement of unfair labor practice
cases are based on the same prin-
ciples as the consent judgment at
common law. The consent judg-
ment analogy must be applied in
terms of administrative law in order
to determine who must sign the
consent election or settlement agree-
ment to make it binding, what
notices, hearings and other proce-
dural steps must be waived, and
what issues must be resolved by
agreement as to facts or law.

There is one difference between
the Board's position and that of
common law courts, namely, that
the Board because of its duty to
protect the public interest in secur-
ing compliance with the National
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Labor Relations Act, need not ap-
prove, and is not bound by, any
private settlement which does not,
in the Board's opinion, afford suffi-
cient protection for the public.
NLRB v. General Motors Corp.,
116 F. 2d 306, 311-312 (C.A. 7,
1940).

The Board will not approve any
agreement which compromises the
basic principles of the National
Labor Relations Act. The agree-
ment must therefore be negotiated
with an awareness of the allowable
areas for compromise-fact issues,
novel legal points, and form of
remedy. Staff members normally
participate in these negotiations and
keep the parties informed of appli-
cable Board policy. Each agreement
is carefully scrutinized by superior
members of the Board's staff to
assure that it is fully consistent with
that policy. The Board will disap-
prove and either send back for
further negotiations or set down for
formal hearing any case in which
the parties agree to dispose of a legal
issue contrary to its established pol-
icy. Hence, in practice the greatest
leeway which parties have in set-
tling cases is in resolving factual dis-
putes in unfair labor practice cases
by compromising on the extent of
affirmative relief. In consent elec-
tions parties are largely confined to
an application of previously deter-
mined Board rules.

CONSENT ELECTION AGREEMENTS

The Taft-Hartley Act accords
employers and unions the right to

a quasi-judicial proceeding, includ-
ing the holding of a hearing in
which evidence is received, and the
issuance of findings by the Board,
prior to the election. The first issue
to be determined is whether an elec-
tion shall be held. If it is deter-
mined an election should be held
the Board must next determine
whether "the unit appropriate for
purposes of collective bargaining
shall be the employer unit, craft
unit, plant unit, or subdivision
thereof" [29 U.S.C.A., 1953 Supp.,
(b)]. The unit determination fixes
the group of employees in terms of
job classifications on whose behalf
any union chosen in the election
will bargain. The unit determina-
tion is analogous to the fixing of the
boundaries of an election district in
a political election. And just as
presence in an election district on
election day does not necessarily
entitle one to vote in a political elec-
tion, so also presence in the unit on
election day does not guarantee a
right to vote in a Board election.
Eligibility must be fixed on the basis
of relationship to the unit, as for in-
stance those permanently on the
payroll of a given date including
those temporarily absent that day.
In addition the time, place and de-
tails of the election must be specified
by the Board.

A formal hearing and determina-
tion by the Board of the foregoing
issues would in most instances be an
idle gesture, as the Board rules are
now so well established for all ex-
cept the most unusual situation that
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any person who reads the Board de-
cisions can apply them. As a result
consent election agreements are ex-
tensively used. Last year's statistics
show that 65%o of the elections con-
ducted by the Board were held un-
der consent agreements rather than
under Board directions. Examina-
tion of the Board directions in the
remaining 35% indicates that if all
parties had been sufficiently aware
of applicable Board precedent, only
a small portion of these would have
necessitated Board hearing and de-
termination. In industries and occu-
pations where Board precedents are
not well established or where the
Board's policy may be in flux there
is more need for Board determina-
tions than in fields where the rules
are settled. Express approval of the
consent election is contained in the
Taft-Hartley Act [29 U.S.C.A.,
1953 Supp., 159 (c) (4)].

Two standard types of consent
elections are available. The usual
consent election agreement provides
*for a final and binding determina-
tion by the Regional Director of any
issues of eligibility, and any chal-
lenges or objections to the conduct
of the election. (See Appendix,
Form 1.) In contrast the so-called
stipulation for certification after
consent election reserves the right
of any party to appeal any finding
of the Regional Director to the
Board for decision. (See Appendix,
Form 2.)

How to Obtain a Consent Election

Before the Board will conduct an
election a formal representation pe-

tition must be filed with the Board
in every respect identical with the
petition filed when a Board directed
election is sought. If the parties
have determined that they desire a
consent election, the usual procedure
is for the union seeking representa-
tion to file the petition with the
full agreement and assistance of the
employer. If more than one union
is claiming to represent employees,
any one or more of the unions may
file the petition.

Unions sometimes prefer that the
employer or another union file the
petition, as the petitioning union
must within 48 hours after filing the
petition show to the Board's field
examiner, but not to the other par-
ties, that 30% of the employees in
the appropriate unit support it. Such
showing may be made by current
membership cards, dues records,
specific authorizations, or other
documentary evidence. Where the
employer or another union files the
petition, an intervening union needs
only establish that it holds the cur-
rent or recently expired contract
covering the unit or that it repre-
sents 10% of the employees therein.

Consent elections often result
when the parties learn, after a peti-
tion is filed, that no issues exist
which necessitate a hearing. The
Board's field examiner as a routine
matter telephones all parties, as soon
as a petition is filed, to determine
the issues. He uses his persuasive
powers to help the parties iron out
their differences or to convince them
a hearing would be useless because
the issues which they believe exist
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have only one answer under a long
line of Board precedents. If he is
successful in this, a consent election
agreement is signed.

When to Consent to an Election

A consent election can only take
place when the parties can agree
upon the holding of an election by
the Board; the appropriate unit (or
that the unit shall be established
by a self-determination election);
which employees shall be eligible
to vote; and the time and place of
the balloting. If the parties are all
in agreement on these matters
there is no legal justification for a
Board hearing prior to the election,
with its added expense and time.
The saving in time is substantial.
The most recent figures showed an
average of 24 days between filing of
petition and holding of a consent
election whereas the average elapsed
time is 64 days for a Board directed
election.

Not only is there no legal justi-
fication for the formal Board hear-
ing, but the party insisting on it
without pointing to any substantial
area of disagreement invites charges
of bad faith and stalling which,
when publicized by its opponent,
may well have serious repercussions
with the electorate against the insist-
ing party.

A party uncertain that the em-
ployees' vote will support it usually
wants time to campaign for a
change in employee sentiment.
Often such a party tries to hide its
true motive by taking such a posi-
tion on some issue as to make agree-

ment to a consent election impos-
sible.

Aside from time to campaign for
a change in employee sentiment,
there is nothing to be gained by re-
fusing to consent to an election in
any strictly routine case. The use
of the second of the two standard
types of agreement, the stipulation
for certification on consent election,
which provides for an appeal to the
Board from the Regional Director's
determination of any post-election
issues and Board issuance of the
certificate, assures all parties exactly
the same procedural as well as sub-
stantive safeguards on any issues
which may later arise as if the elec-
tion had been Board directed.

Parties to the Consent Election
Agreement

To assure that the election will
take place as contemplated and the
results certified have binding effect,
all parties who would be entitled to
be heard by the Board should sign
the agreement. For the absence of
the signature of any party who is
entitled to a hearing means that
party's rights have not been waived
and may still be asserted with the
possible setting aside of the agree-
ment and whatever has been done
thereunder. In practice this permits
either the employer, the union hold-
ing the current or a recently expired
contract, or any union showing
representation of 10% of the em-
ployees in the unit, to block a con-
sent election. Unless they all sign,
the Board will not approve a con-
sent election.
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The unions which must sign are
normally fixed at the outset of the
case by a determination of the
"parties to the prehearing con-
ferences." The Board's form of
representation petition requires the
petitioning party to list the name
of the union or unions, if any, hold-
ing the contract covering any or all
employees in the unit which it is
claimed is appropriate, and any
other unions claiming to represent
any of the employees. The Board at
once notifies all these of the filing
of the petition and directs them to
respond immediately with respect to
their interest in the proceeding.
Usually this is done by showing the
Board's field examiner evidence of
interest, such as a current or recently
expired contract covering the unit
or representation of 10% of the
employees therein. There is, how-
ever, no need to establish any repre-
sentation of specific employees
within the unit where a union seeks
a larger unit, as for example where
the petition is for a craft unit and
the "intervening" union represents
or claims to represent production
and maintenance employees and op-
poses severance of the craft. On the
other hand if the would-be inter-
venor seeks to establish a smaller
unit when the petition is for a larger
unit, in order to be admitted as a
party the union must show either a
current or recently expired contract
covering the smaller unit or repre-
sentation of 30% of the employees
therein.

No union will be allowed to file

a petition or to appear on the ballot
unless it is in full compliance with
the non-Communist affidavit and
other filing requirements of Sec-
tion 9 (f), (g) and (h) of the Act
[29 U.S.C.A., 1953 Supp., 159 (f),
(g) and (h)]. A non-complying
union holding a current contract
covering the unit may be a party to
prehearing conferences and may
block the signing of a consent agree-
ment where under the Board's usual
contract bar rules the Board would
hold that the existence of a contract
precluded the existence of a repre-
sentation issue.

Upon the response of each union
notified, the field examiner makes
an oral ruling as to whether it will
be admitted as a party to the pre-
hearing conferences. If the field ex-
aminer rules unfavorably, unless he
is reversed upon an informal appeal
to the Regional Director or the Gen-
eral" Counsel or a formal appeal to
the Board, there is no status to par-
ticipate in the conferences or to be
heard on whether or not there shall
be a consent election agreement or
what it shall provide.

For psychological reasons any
union entitled to intervene but
excluded from prehearing confer-
ences which may result in a con-
sent election agreement, and desir-
ous of blocking the agreement,
should appeal at once to have itself
admitted before the agreement is
signed. Legally, of course, after the
agreement, it can still properly ap-
peal to have the agreement set aside
because of the lack of its signature.
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Issues to Be Covered by the Con-
sent Election Agreement

Once it is agreed there is to be a
consent election in a given unit on
a specified date the parties must de-
cide which of the two types of con-
sent election agreement, already de-
scribed, they prefer. The Board has
two separate printed forms of agree-
ment appropriate to each type.

When it is decided which form
to use there is usually left only to
fill in on the appropriate blank
spaces which unions are to appear
on the ballot, the order in which
they appear, the wording of the
names, the payroll period for eligi-
bility, the date, hours and place of
election, the description of the ap-
propriate bargaining unit and the
facts showing the employer is en-
gaged in commerce (the jurisdic-
tional prerequisite to utilization of
the Board's services). While a
union which fails to show that it
holds the current or recently ex-
pired contract or that it represents
io% of the employees in the unit
cannot block an election, any show-
ing of interest entitles it to a place
on the ballot. The Board will not
approve an agreement unless it
provides that all unions having an
interest are to be on the ballot, with
the right to any non-signing union
to notify the Regional Director
within 5 days if it does not desire to
appear on the ballot.

In some cases the agreement may
need to be much more elaborate
and detailed than the Board's forms
suggest.

The appropriate collective bar-
gaining unit may be described as
excluding supervisors, leaving to
resolution by the Regional Director
or the Board, as the case may be, of
disputes as to which specific em-
ployees are supervisors, should there
be challenges at the polls raising this
issue. Indeed the Board normally
does no more than this in Board di-
rected elections. Of course, if the
parties are in irreconcilable dispute
over the supervisory status of speci-
fied employees any one of them may
quite properly insist on a Board de-
cision of the issue prior to the elec-
tion in the hopes that thereby all
representation issues will be finally
settled when the election results are
announced. Or they may all be
willing to take a chance that the
election results will be so conclusive
that it will never be necessary to
resolve any challenges. If the elec-
tion results prove inconclusive with-
out resolution of the challenges, the
issue of representation will remain
open until the Regional Director,
or the Board, as the case may be,
resolves the challenges. Where
more than one union is on the bal-
lot, this would open the possibility
that the resolution of the challenges
could necessitate a run-off election,
and that accordingly the campaign-
ing activities among employees
might persist until the challenges
are resolved.

The appropriate collective bar-
gaining unit also may be made to
turn upon the results of the election
itself, as for instance, that one or
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more craft units shall be severed if
a majority in any craft vote to be
represented by a union seeking
merely craft representation, other-
wise the craft group shall be
merged in the larger unit.

Eligibility to vote is usually de-
fined by appearance of the em-
ployee's name on a payroll of a
given date. While it would elimi-
nate disputes if an agreed eligibility
payroll could be attached to the
consent election agreement, and this
is sometimes done, usually there
would be such a delay in getting up
the proper payroll that the parties
sign the agreement and get the
notices of election posted without
waiting for the payroll to be pre-
pared. In both Board directed and
consent elections it is regular prac-
tice for all parties to go over the
eligibility date payroll a day or so
before the election, to iron out dif-
ferences and if possible agree on a
payroll which they all initial.

However, eligibility may be tai-
lored to meet a nonstandard situa-
tion, as for example, in a seasonal
industry, it may be agreed that
those eligible to vote shall include
all employees who worked as often
as upon 30 different days during the
six months preceding the signing
of the agreement, leaving to resolu-
tion by the process of challenges to
ballots and subsequent decision by
Regional Director or Board, any
factual issues as to whether specific
employees fall within the stipulated
formula for eligibility.

It is obvious that the greater the

number of details on which there
is specific agreement in advance the
less room there will be for future
disputes and consequent resolution
by either Regional Director or
Board, whichever the agreement
provides.

The Board will not conduct an
election in what it regards as an in-
appropriate unit or allow ineligible
persons to vote, even if all the par-
ties to the proceeding are in agree-
ment.

Use of Regional Director as Arbi-
trator Instead of as Govern-

ment Official

When the parties sign a consent
election agreement providing for
the decision of all issues, and the
issuance of the certificate, by the
Regional Director, waiving all right
to appeal, hearing or decision by
the Board, they are agreeing to
utilize the Regional Director as an
arbitrator rather than as a govern-
ment official. In suits attacking the
conduct of a Regional Director act-
ing pursuant to such an agreement
the courts have refused to hold the
Regional Director to standards ap-
plicable to government officials.
Rather they have judged him solely
as an arbitrator is to be judged,
namely, that his decisions are final
and binding unless it can be proved
he was motivated by fraud or bias
or acted capriciously or arbitrarily.
NLRB v. Capitol Greyhound Lines,
140 F. 2d 754, 758 (C.A. 6, 1944),
certiorari denied, 322 U.S. 763
(1944). Neither the Board nor
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the courts will either directly or
indirectly review the merits of the
Regional Director's rulings or the
fairness of his procedures even
though the certification issued by
the Regional Director is accorded
by the Board and the courts the
same effect as any valid certification
issued by the Board, which is, of
course, subject to indirect review
(in subsequent unfair labor practice
proceedings based thereon) in both
these respects, whether issued after
a consent election or after a Board
directed election.

In deciding whether to accept the
Regional Director as an arbitrator
or to reserve a right of appeal to
the Board the following elements
must be considered:

If the Regional Director is used
as an arbitrator the extent of a hear-
ing, if any, on objections to the
conduct of the election or on chal-
lenges to ballots rests in his uncon-
trolled discretion. Usually the Re-
gional Director holds no formal
hearing. On the other hand if there
is an appeal to the Board, a formal
hearing before a hearing officer may
be accorded by the Board, and usu-
ally is if serious disputes as to facts
exist. If the Regional Director is
used as an arbitrator there will
almost certainly be a speedy final
resolution of all election issues, usu-
ally within a week's time, whereas
if the right of appeal to the Board
is reserved, the matter may drag on
for weeks or months.

Both the degree of confidence re-
posed by the parties in the particu.

lar Regional Director, and their
estimate of the types and kinds of
issues which are expected to arise
from the election, will govern
which type of agreement the parties
will sign. If only trivial factual
issues are contemplated, probably
both parties will be willing to ac-
cept arbitration by the Regional Di-
rector. But if complicated mixed
issues of fact and law seem prob-
able, as for instance, as to the proper
scope of pre-election campaigning
by either employer or union, one
party may prefer to retain the
greater protection involved in the
right to appeal from the Regional
Director's rulings to the Board.

The Board does not want its Re-
gional Directors to decide novel
legal issues. So in any situation
where a novel legal issue appears
likely the Board will not approve
an agreement making the Regional
Director the final arbiter.

SETTLEMENT OF UNFAIR LABOR

PRACTICE CHARGES

The Board has the duty of enforc-
ing the Act's prohibitions against
unfair labor practices by unions and
employers. When the parties by
agreement are able to dispose of
charges of unfair labor practices in
what appears to be substantially the
result the Board would probably
reach, without utilizing the Board's
quasi-judicial processes of hearing
and decision, they are able to reduce
the average elapsed time between
the filing of a charge and decision
by the Board of 330 days to less
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than 100 days between charge and
settlement. All administrative agen-
cies are enjoined by the Adminis-
trative Procedures Act [5 U.S.C.A.
1004 (b) ] to offer parties the oppor-
tunity to settle cases where "time,
the nature of the proceeding, and
the public interest permit."

Settlements may be partial in
character. That is some issues may
be settled and others reserved for de-
cision by the Board and courts
[NLRB v. Hudson, 135 F. 2d 380,
383, 384 (C.A. 6, 1943), certiorari
denied, 320 U.S. 740 (1943) ] or only
by the courts [NLRB v. Draper
Corp.' 159 F. 2d 294 (C.A. 1,
1947)]. The most usual reservation
is of the issue of jurisdiction. The
parties agree on the order to be
entered by the Board and the courts,
if the Board has jurisdiction. They
stipulate the jurisdictional facts, re-
serving the right to request oral
argument and file briefs before
Board and court on the legal con-
clusions to be drawn. Sometimes
they stipulate that the Board's con-
clusions would be that it has juris-
diction but reserve court review.
Almost any part of a case may be
settled with one or more issues of
fact, law, or remedy left for litiga-
tion at one or more of the usually
available levels of procedure.

Considerations in Settlement
Negotiations

As in settlements generally, the
basic issue in determining whether
to settle an unfair labor practice
charge is how, considering the un-

predictability of the decisional proc-
ess, its delays and expenses, the pro-
posed settlement measures up to the
probable outcome after a full dress
contest before the Board and possi-
bly also before a court or courts. Of
perhaps controlling importance is
an appraisal of the psychological
impact of the totality of the settle-
ment as contrasted with the proc-
esses of litigation, upon labor rela-
tions, certainly of the employees of
the employer involved, possibly of
a community or industry. Face
saving may be more important than
the content of the settlement.

In considering whether to make
or accept a settlement, the position
of the Regional Director in advising
for or against should carry weight
primarily in terms of the extent to
which his judgment reflects an ap-
praisal of what the Board will
probably do with the case if it is
litigated. The fear that making
or rejecting an offer will prejudice
the outcome of the case if it is
not settled and goes through liti-
gation is usually not justified. Aside
from a possible slight effect on
the Regional Director's decision on
whether or not to issue the com-
plaint, settlement negotiations have
little, if any, effect on the Board's
staff or Board members in the
subsequent processing of the case
through formal procedures.

In guiding settlement negotia-
tions the staff member may feel
under some pressure to get the par-
ties to agree to anything that insures
a prompt disposition of the case.
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Nevertheless, he will realize that
the Board must live with the parties
over the years and that one case
disposed of wrongly will lead only
to more cases in the future. So the
first objective is to secure a settle-
ment which will stop pending, and
prevent future, violations of the
law. This motivation is so strong
that a great many settlements (par-
ticularly in first-time cases which do
not involve discharges) consist of
little more than promises not to
violate the law, coupled with pro-
visions for the posting of a notice
by either employer or union in-
forming employees that the posting
party agrees to obey the law.

Second only in importance to re-
ducing the infringement of the law
is the objective of increasing the
number of employers and em-
ployees covered by collectivd bar-
gaining agreements. Hence, a settle-
ment which provides for collective
bargaining between employer and
union is one greatly favored by the
Board.

Third, is the making whole of
victims of the unfair labor practice.
Whether a discriminatorily dis-
charged employee is to be reinstated
with back pay is decided more in
terms of the effect upon the free-
dom of other employees to exercise
their rights than as a rectification of
the injury to the immediate victim.

Parties to a Settlement Stipulation

The General Counsel of the
Board has an uncontrolled discre-

tion as to whether to issue a com-
plaint. He has delegated to the Re-
gional Director power to issue
complaints in most types of cases.
The only parties necessary to a
settlement before complaint has is-
sued, therefore, are the Regional
Director and the party charged
with unfair labor practices. Neither
the charging party nor the victims
of the unfair labor practices need be
parties. The Regional Director tries
to obtain their acquiescence and
signature to the agreement. Their
refusal to agree carries considerable
weight with him. But under estab-
lished practice their agreement is
unnecessary, unless the agreement
provides for a Board or court
decree. (See Appendix, Forms 3
and 4.)

The Regional Director's decision
to settle a case without issuing a
complaint is subject to appeal by the
charging party to the General
Counsel in the same manner as any
other refusal of the Regional Di-
rector to issuq a complaint.

After a complaint has issued,
since the aggrieved party has a
right to review both before the
Board and in court of whatever
disposition is made of the com-
plaint, the charging party, as well
as the charged party and some
representative of the General Coun-
sel, either the Chief Law Officer or
Regional Director, must all sign the
agreement. MEBA v. NLRB, 202
F. 2d 546 (C.A. 3, 1953), certiorari
denied, 346 U.S. 819 (1953). If the
Regional Director or some other
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representative of the General Coun-
sel should proceed to settle a case
without the signature of the charg-
ing party the proper procedure for
the charging party is to file with
the Board objections to the settle-
ment, treating the settlement for
procedural purposes as an inter-
mediate report of a trial examiner
and following the time limitations
and other procedural steps provided
in the Rules and Regulations gov-
erning exceptions to intermediate
reports.

Where the settlement provides
for entry by the Board of an order,
Board approval is obviously neces-
sary. However, in the absence of
objections, the Board approves and
enters its order almost as a matter
of course.

Issues to Be Covered by a
Settlement Stipulation

The Board has well prepared
forms of settlement stipulations and
when the parties reach a settlement
the Board types up a proposed
stipulation for signature by the par-
ties. The agreement contains elabo-
rate recitals of procedural steps
taken, waiver of procedural steps
not taken, recitals of jurisdictional
facts and conclusions, and consent
to entry of orders by Board and
court, where these are contem-
plated. The Board can be relied
upon to include all the requisite
technical provisions. (See Appen-
dix, Form 5.)

In the total settlement the atten-
tion of the parties can usually be
confined entirely to the content of
the provisions for remedying the
unfair labor practices. Where a
Board order is contemplated these
all appear in the proposed order
which is set out in haec verba, just
as the Board is expected to enter it.

In the partial settlement there
must be a clear statement as to
what proceduralwise and substan-
tivewise is waived, what not
waived. The case may be split
either horizontally or vertically.
The evidence on the whole case
may be stipulated with the right to
be heard by the Board on the find-
ings, conclusions, and order re-
served. The findings, conclusions
of law and order to be entered by
the Board may be stipulated with
the right to review thereof by the
court preserved. Or one issue may
be singled out for full pleading,
trial before trial examiner and de-
cision by the Board and courts with
all other issues fully settled by
agreed findings, conclusions and
order without a right of review be-
fore either Board or court.

In the interests of securing a
settlement the Board allows the
parties to include in the settlement
agreement all sorts of face saving
statements, such as what the agree-
ment does not include. Settlements
are usually carefully worded so that
no admission of wrong doing can
be implied.
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* Remedial Devices Available in
Settlements

The Board's procedures permit
settlements which are followed by
formal orders of the Board and en-
forcement thereof by court decree,
thus according the aggrieved parties,
when the charged party is willing
to grant it, every remedy which
they could possibly obtain by the
fullest victory before the Board and
in the courts.

The extent to which the Board
will accept settlements either sub-
stantively or procedurally less than
the maximum possibly obtainable
by full proceedings will depend
upon the nature of the alleged of-
fenses, the extent of the alleged
injuries inflicted by the alleged
offenses and the availability of evi-
dence to establish either offense or
effect.

Substantivewise, the Board's
agents disclose considerable inge-
nuity in tailoring remedies to con-
form to any compromise the parties
can reach. Proceduralwise, there is
usually only the decision of whether
to insist the provisions for a remedy
be embodied in a Board order and
court decree. If the charging party
is willing to accept less than a
Board order and court decree, the
Board's agents rarely insist upon
these unless they have reason to be-
lieve the offending union or em-
ployer does not intend to carry out
his part of the settlement.

INFORMAL APPEALS

An informal appeal is the resort
by telephone, interview or letter to
a higher official, to check on the
correctness of some procedure or
policy being applied by a subor-
dinate Board official. These appeals
often are taken at the suggestion or
with the active cooperation of the
subordinate. They normally occur
at the very time the questionable
action is taken, and may be acted
upon often within the matter of
minutes or hours. Such expeditious
action prevents prejudicial error
from being compounded.

The more experienced and up-
to-date on Board decisions and
policy the lawyer is, the more he is
apt to meet with invitations from
subordinate members of the staff
as soon as a novel issue arises, that
one or the other or both, at once
consult higher members of the staff
for advice and decision of the issue.
And once such a course of dealing
between the lawyer and the subor-
dinate has been initiated, a polite
question from the lawyer as to
whether any given issue is not one
needing such immediate recourse
up the line, usually meets with co-
operation. If the subordinate knows
the policy is well established and his
superiors would only be annoyed at
being bothered to go into it at this
point, he will tell you. If not, he
will usually help you check on the
views of his superiors.

This practice obviously has great
advantages. An improper position
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by a member of the Board's staff, if
conveyed to employees, may have
effects hard if not impossible to
undo. And even where there is no
immediate impact upon employees
to consider, a wrong step early in
the case may be costly to undo in
terms of proceedings set aside, and
new elections or new hearings
ordered.

Thus, in a fast moving, informal
agency like the Board, the higher
staff members, whether in the Re-
gional Offices or in Washington,
seem to treat as proper and routine
telephone calls or conferences to
check upon novel points on which
subordinates seem uncertain or ad-
mittedly are interpreting law or
policy in a new fashion instead of
applying well established rules.

ORAL ADVICE

The Board's staff, both field and
Washington, are uniformly coopera-
tive in expounding Board policy or
decisions, to anyone calling on the
telephone or in person. Here there
are only two problems. Whom to
call for what. And not to call too
often where the answer is obvious
and easily obtainable by checking
the publications of any of the stand-
ard labor law services, such as the
Bureau of National Affairs' Labor
Relations Reporter, Commerce
Clearing House Labor Law Re-
porter or Prentice-Hall Labor Law
Service.

A staff member who specializes
on a particular point will be glad
to display his knowledge, cite you

cases, tell you the history of the
rule, delimit its exceptions and
moot with you how the Board will
view as yet unsettled cases fringing
upon the settled. But one who does
not so specialize will of necessity
give you generalities of not much
help. It is worth the time in the
first instance to find out who, if
anyone, is the "expert" on a particu-
lar problem.

Likewise in a rush situation, if
you explain the emergency, almost
any member of the Board's staff
will be happy to give you an an-
swer to an obvious question. But
staff members will justifiably get
pretty short and uncooperative with
anyone who persists day in and day
out on using them to look up all
the law he could look up for him-
self by using any of the specialized
services in the labor law field.

In an important situation, written
responses, in the nature of advisory
opinions, can be obtained. Because
these may become public, they are
often so limited or hedged in lan-
guage as not to be worth much. In
the usual case, the less committal
character of an oral communication
favors much fuller information. If
the matter is one on which you
wish case citations, sometimes it is
well to phone ahead of time, indi-
cating your problem, and suggest-
ing a full conference either by tele-
phone or in person at the staff
member's convenience. This gives
the staff member time to "bone" up
with other staff members or to get
out his memorandum or cases and
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have them ready to cite to you by
volume and page.

The Board is not bound by any
opinion issued by a staff member.
Nor do staff members consider
themselves bound by any opinions
rendered either orally or in writing.
Nevertheless, such opinions, if given
by a responsible staff member, will
generally reflect accurately the
policy or law which will be applied
if an actual ruling ever becomes
necessary in a formal case.

COMPLIANCE

"Compliance," that is seeing that
orders, whether of the courts or the
Board, or settlement agreements, in
unfair labor practice cases, are car-
ried out, is almost entirely effected
by informal procedures. Except for
the rare contempt of court proceed-
ing, the Board uses no compulsory
writs of execution, but rather rou-

tine business methods in getting
compliance and "closing the case."

CONCLUSION

The National Labor Relations
Board, throughout its nineteen-year
history, has taken great pride in the
fact that the vast bulk of the mat-
ters brought before it are handled
informally. The advantages to all
concerned-better labor relations
because of greater mutual agree-
ment-better government because
of fewer unwanted government
edicts-official neutrality in poten-
tially bitter disputes-savings in
time and cost to parties and govern-
ment-are so obvious that no
changes in the political affiliation or
industrial viewpoint of Board or
staff have dimmed the ardor for the
informal. Practice before the Board
is a continuing challenge to inven-
tiveness in advancing legal rights
by simple direct action.

APPENDIX

Form 1. Agreement for Consent Election on Which Regional Di-
rector's Decision Is Final- p. 48.

Form 2. Stipulation for Certification upon Consent Election - p. 49.

Form 3. Settlement Agreement between Employer and Charging
Party - p. 50.

Form 4. Settlement Agreement between Union and Charging Party
-p. 51.

Form 5. Stipulation for Settlement of Unfair Labor Practice Charge
When Complaint Has Been Issued- p. 52.
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What counsel should do for a client with an invention prior to referral to
a patent attorney and procedures following referral

The Client's Invention and its

Patenting
By Arthur H. Seidel

of the District of Columbia Bar

A CLIENT walks into youroffice with blueprints of an in-
vention which he wishes to manu-
facture. He wants your aid in help-
ing him realize a monetary gain.

Your problem: What to do, and
how to go about it?

THE BASIC FACTS

A salient consideration regarding
any invention is always the follow-
ing:

Query-Did your client invent it?
If he did not, does he have a rela-
tionship to the inventor of the de-
vice entitling him to an assignment,
license or other rights to the inven-
tion ?

Under our patent law, only the
actual inventor, or inventors in the

case of joint inventors, for a single
invention, may execute an applica-
tion for a patent (except in the rela-
tively rare cases where the inventor
is insane, dead or otherwise unavail-
able, in which event his legal repre-
sentative may do so). The oath re-
quired for every patent application
includes the phraseology "he (or
they) verily believes himself (or
themselves) to be the original, first
and sole (or joint) inventor."

Thus, an invention turned up on
a shopping trip outside the United
States could not be patented by the
shopper, even though it was not
known in this country. Similarly,
an invention not being used today,
that had been unearthed from an
old catalog or elsewhere, could not
be patented.

This is the first of a series of articles concerned with the patent specialty.
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In most cases your client will be
the actual inventor or the employer
of the actual inventor.

The latter situation may present
difficulties. A clean-cut and emi-
nently desirable arrangement for
your client is presented when the
employer has a contract with the in-
ventor specifying the relative rights
to any inventions made by the latter
during the period of employment.
It is quite common, particularly in
the employment of scientific per-
sonnel, to require each employee as
a consideration for his employment
to assign to his employer all rights
to any invention made by him dur-
ing his term of employment in the
employer's field.

Where no such contract exists the
status of the employee should be as-
certained. Was he hired to invent
and develop new products? Did he
invent the device on his employer's
time, using his employer's facilities?

If the answer to both of these ques-
tions is "Yes," then your client, if
the employer, has at least a "shop
right" in the invention, and maybe
more, depending on a variety of
complex circumstances. A "shop
right" is a non-assignable right to
use the invention without payments
to the patentee. If the answer to
both questions is "No," then barring
exceptional factors, your client has
no rights to the invention.

AcTION PRIOR TO CONSULTING

PATENT COUNSEL

Assuming that your client is the
inventor, or has the rights to the

invention, you should ensure that
certain safeguards have been taken.

Has your client had the invention
written up in detail, including the
assembling of sketches, drawings,
and models, and has he had the re-
sultant "disclosure record" read by
at least one person capable of un-
derstanding it? The disclosure rec-
ord should be dated and should
contain a sketch of the invention,
a brief description of it, and the in-
tended uses to which it is to be put.
(See Form 1.) The person read-
ing the disclosure record should in-
sert the notation "Read and under-
stood by me," his signature and the
date at the bottom of each page of
the disclosure record. In the case of
disclosures which you can under-
stand you will make an excellent
witness. However, unless you are
an engineer you should not attempt
to act as the main witness for com-
plex mechanisms, chemical compo-
sitions, or the like. In the latter case,
you can qualify as a good additional
witness by dating, signing and pre-
serving a copy of the disclosure.
This will enable you to testify that
it has not changed.

The reason for having a witness
is that the Patent Office does not re-
gard the inventor as a sufficient wit-
ness. Thus, in proceedings to de-
termine the first inventor, where two
or more patent applications are
claiming the same invention (a
form of proceeding known as an
"interference"), the Patent Office
will not permit the proof of any
date not corroborated by more than
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the inventor's testimony or evidence
dependent upon his testimony.

While it is a salutary rule when
dealing with inventions to be secre-
tive, over-secretiveness has probably
hurt more inventors than lack of
caution. The holding back of in-
formation from a disclosure record
or from patent counsel may hinder
or prevent the obtainment of patent
protection.

If much developmental work has
been done on your client's inven-
tion, then he should also collect all
invoices, diaries, order-sheets, and
other records tending to show work
on his invention, and assemble them
with his disclosure records.

You should also obtain from your
client any information that he may
have relating to competing or re-
lated devices, and request that he
endeavor to secure catalog sheets or
other literature references showing
such devices. This will greatly aid
patent counsel in assessing the status
of your client's invention.

One of your most important func-
tions at this stage should be to urge
diligence. Without it, even proved
priority of conception may be in-
sufficient.

CONSULTATION WITH PATENT
COUNSEL

When the preliminaries have
been completed you are ready to
have your client consult with patent
counsel.

The designation "Patent Attor-
ney" is somewhat ambiguous. A

"Patent Attorney" admitted to prac-
tice before the Patent Office since
November 15, 1938 is an attorney-
at-law registered to practice before
the patent examining divisions of
the Patent Office. It is to be noted
that he need not be admitted to
practice before the bar of your state,
and many patent attorneys to ensure
their status as specialists are admit-
ted solely in the District of Colum-
bia and before the federal courts.
As the Patent Office permits lay
practitioners who are not members
of any bar to practice before it, the
designation "Patent Agent" is used
for persons registered to practice be-
fore the Patent Office since Novem-
ber 15, 1938 who are not members
of any bar.

However, any person admitted to
practice before the Patent Office
prior to November 15, 1938 whether
or not a member of a bar, was desig-
nated a "Patent Attorney." Lay
practitioners having this designation
have not been forced to surrender it.
Counsel should be informed as to
the qualifications of the "Patent At-
torney" or "Patent Agent" to whom
he would refer a patent matter.

Where your client has a going
business in which the invention fits
into a larger picture, it is advisable
to attend the first consultation be-
tween your client and patent coun-
sel. You may apprise patent coun-
sel of certain strategic considerations
which your client may overlook. If
your client is contemplating the
manufacture of the invention then
patent counsel should be informed
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of this fact. Under such circum-
stances every effort to secure some
patent protection for the invention
may be justified even if ultimate
success seems doubtful.

Such efforts might not be justified
in the doubtful case if your client is
merely contemplating selling his
patent rights. The marketability
prospects of an invention possessing
little novelty is normally minimal.

On the other hand, any protection
that can be accorded a manufacturer
introducing a new item is advisable.

There is an even more cogent
reason for apprising patent counsel
that a client contemplates manufac-
turing a new item, namely the pos-
sibility of infringing the patents of
others. Particularly will this be true
if your client is entering a field un-
dergoing a rapid state of develop-
ment, such as the manufacture of
antibiotics or electronic equipment.

Other items of information which
you can furnish to patent counsel to
ensure that the over-all job of pro-
tecting your client's interests is
properly launched include the state
of the industry, how the item is to
be sold, and how competitive items
are sold. This will aid patent coun-
sel in drafting any patent applica-
tions that may ultimately be filed,
and keying them to the best busi-
ness advantage.

Your client should, of course, turn
over his disclosure record to patent
counsel and furnish patent counsel
with any technical information that
may be required.

While there are advantages to a

face-to-face joint consultation with
patent counsel, as predicated above,
disclosure through the mails is satis-
factory and may even be preferable.
The use of the mails not only fur-
nishes written records, but leads to
conciseness and accuracy. Having
both your client and yourself pre-
pare memoranda to patent counsel,
which you may transmit under your
own cover, may prove the most ex-
peditious manner of handling the
matter.

When the invention is simple and
your client's proposed undertakings
are simple, such as merely to patent
his invention and attempt to market
the patent, then consultation by
mail is the least costly and the pre-
ferred method.

STEPS TAKEN BY PATENT COUNSEL

. Patentability Search

After patent counsel has been ap-
prised of the invention he will in-
stitute a patentability search by
forwarding a description of the in-
vention to his Washington, D. C.,
associate and request the latter to
search the appropriate search classes
in the Patent Office Search Room.
Alternatively, as is frequently the
case with patent counsel located
within several hours of Washington,
he may effect the search himself.

In the Search Room (an enor-
mous hall, one city block in length
and two stories in height) the al-
most 2,700,000 patents are arranged
according to subject matter in more
than 300 search classes and 45,000



58 THE PRACTICAL LAWYER

search subclasses. While a number
of libraries possess numerical col-
lections of United States patents, the
only collection arranged by subject
matter is that within the Patent
Office.

The searcher will attempt to lo-
cate the closest United States patents
to the invention. He may find a
complete anticipation, that is a prior
patent showing all the inventive fea-
tures of your client's device; but if
he does not, he will normally for-
ward the most pertinent patents to
assist patent counsel in evaluating
the technology in the field of the
invention.

A patentability search is rarely ex-
haustive. It is not economically
justifiable to extend the search to
cover every possible search class, al-
though as a result, the search may
occasionally fail to uncover an an-
ticipatory reference.

If all that is desired is a patent-
ability search, patent counsel will
review the disclosures of the patents
found on search, comparing them
with the invention. After this re-
view he will prepare a patentability
report containing his recommenda-
tion as to whether a patent applica-
tion should be filed. The patent-
ability search not only permits a
decision to be reached as to the
advisability of filing a patent appli-
cation, but it also permits patent
counsel to prepare a better patent
application if the invention is pat-
entable. It advises him as to where
his strengths and weaknesses lie,
and the extent of the inventive con-

tribution. In the case of chemical in-
ventions, patent counsel may request
further research to clarify distinc-
tions between the invention and the
patents found on search.

Infringement Search

Returning to our hypothetical
situation where your client wishes
to manufacture the invention, the
knowledge as to whether he can
manufacture it without infringing
any unexpired patents of others is at
least as important to him as learn-
ing whether it is patentable. Very
often an invention which is patent-
able infringes one or more patents
of others. For example, assume that
six new radio tubes are developed
and each is separately patented.
Within the seventeen-year life of
these patents your client invents a
novel radio circuit employing each
of the tubes. The patentability
search will fail to reveal any analo-
gous circuits, and your client's cir-
cuit is clearly patentable. However,
by manufacturing it he will be in-
fringing each of the six tube patents,
unless he obtains the tubes from the
patent owners.

Information as to infringement is
obtained by an infringement search.
In this search, which is normally
more costly than the patentability
search, the searcher, preferably pat-
ent counsel, reviews all unexpired
patents relating to the field of the
invention. While in the patentabil-
ity search prior patents of any vin-
tage, such as patents issued a half-
century or more ago, are reviewed,
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in the infringement search only un-
expired patents are studied.

There is a further important dis-
tinction between these forms of
searches. In the patentability search,
the prior patents are studied for
their disclosure or descriptive con-
tent. For all practical purposes, in
this type of search, each patent may
be considered as a literature article,
disclosing a new invention, and the
disclosures, per se, of these prior
patents are compared with your
client's invention.

In the infringement search the
prior patents are reviewed as legal
instruments. At the end of each
patent are one or more "claims" in
which the patentee defines the
metes and bounds, or scope of his
invention. In an infringement
search, these claims are evaluated
and a determination as to whether
the claims are infringed by your
client's invention is made. In com-
plex cases such searches may prove
very prolonged and costly. The
author recalls participating some
years back in a search of this nature
where an infringement study of a
contemplated refinery necessitated
the full time services of three at-
torneys for over four months.

It is not necessary that your client
contemplate manufacturing an in-
vention before recommending an
infringement search. Any new
manufacturing venture into a rap-
idly developing industrial field
should be prefaced by such a search,
as the patent picture may represent

an important cost item in the ven-
ture.

Interpretive and Validity Study

If the infringement search reveals
that your client's structure infringes
the prima facie scope of one or more
claims of another's patent, then pat-
ent counsel may advise an interpre-
tive and validity study. This nor-
mally includes two parts: First, a
review of the file history and prose-
cution of the claim under study be-
fore the Patent Office achieved by a
study of the history of prosecution
of the patent application contain-
ing such claim. This will unearth
any estoppels, limiting interpreta-
tions, and the like. Second, a thor-
ough search of far greater detail
than the patentability search to de-
termine the presence of any antici-
pating references. An exhaustive
validity search may include a review
of all pertinent United States pat-
ents, literature references and also
foreign patents. It is, thus, much
more extensive than the examina-
tion or patentability search made in
the Patent Office and is apt to un-
cover references not found by the
Patent Office.

In unusual cases, such as where
there is a suspicion of public use of
an invention, or fraud, patent coun-
sel may request an appropriate in-
vestigation to determine these facts.

Under our law an invention is
not patentable if publicly used in
this country more than one year
prior to the filing of a patent appli-
cation for it. Nor is it patentable
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if it has been described in a printed
publication or patent published any-
where in the world more than one
year prior to the filing of the patent
application, or used in this country,
or described in a printed publication
prior to its invention by the pat-
entee. Accordingly, the procedures
outlined above may furnish a basis
for invalidating the allegedly in-
fringed claim or claims.

THE PATENT APPLICATION

Assuming your client's invention
is found to be patentable, patent
counsel will prepare one or more
patent applications covering it. Fre-
quently it is not possible to cover
an invention within a single patent
application. For example, with
chemical inventions, the newly de-
veloped chemical composition, its
use, and the process for its manu-
facture may each require separate
patent applications. With mechani-
cal inventions, different embodi-
ments of a fundamental form of
machine may require individual
patent applications.

Drawings

A patent application includes
drawings, a specification, claims and
formal papers. In chemical patent
applications, drawings may not be
necessary, while with other types of
inventions they are almost always
required. The Patent Office has es-
tablished rigid standards regarding
patent drawings, making them a
unique form of pictorial illustra-

tion, differing greatly from blue-
prints and other conventional meth-
ods of illustration. (See Illustra-
tion "A.") Patent Office drawings
should therefore be prepared by a
patent draftsman under patent
counsel's supervision, and your
client should not attempt to have
his own draftsman prepare sucn
drawings.

Specification

The specification, as its name im-
plies, constitutes the descriptive
body of the patent application, and
includes the objects accomplished by
the invention and a detailed descrip-
tion of the invention, keyed in pat-
ent applications for mechanical in-
ventions to the drawings. (See
Form 2.) A prime purpose of the
specification is to act as a lexicon
for the claims, providing a basis
whereby others may ascertain what
was intended to be covered by the
claims. The drafting of a patent
application requires a high degree
of skill, and failure to adequately
define the applicant's invention may
result in the loss of applicant's en-
tire rights. Hundreds of court de-
cisions constitute tragic support for
the maxim that a "poorly drawn
patent is no better than no patent."

You can help your client immeas-
urably, if, along with patent coun-
sel, you insist that he review the
specification and drawings with a
great degree of care. The time to
correct errors in a patent application
or add subject matter thereto is be-
fore a patent application is filed in
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,.Pateiiit }lo.

Patented Mar. 16, 194r- 2,672,162
Fate'4t w opo I'j
e'&pire5 Mar. 16, Iill

UNITED STATES PATENT OFFICE
2,672,162

fitli% date APPARATUSFORPLUGGINGHOLES N IE Nitor amd
Of a, l4Icat %O. MorriBrar, JerseyCity, N.J. his readece

'.. ~c~tion Jne 24. 1949, Serial No. 101.162 r" I I? i a+' aj -

Start of SecixeCa+o s1ls. i(Cl.138-97) Serial )o.

1 -of+vij I Class 2
-L hM invention relates to apparatus for plug- method for effecting permanent patches on punc-
ging holes in pipe lines, and more particularly to lured pipe line.
the repairing of boiler tubes, chemical pipe con- These and other objects are accomplished by

/ dulls and other high temperature and/or high the device of the present invention which comn- '
". pressure conduits. 0 prises a pipe line device for plugging a pipe hole 4-.

4,J This application is a continuation-in-part of comprising a pair of transverse shoes at least X-
my earlier U. S. application Serial No. 95,017, filed one o said shoes having located on Its distal our-

'May 25. 1949. face an indentation, and means for distending ,

Among the most serious difficulties concomitant soid transverse shoes.
with boiler operations is the lack of adequate Ii The method of my invention which comprises
methods and apparatus for boiler tube repair. a process for repairing a pipe hole in pipe which

, Thus when a puncture results in a boiler tube. normally carries a fluid, is accomplished by in-
the sole recourse available is to plug the ends of seting into said pipe a collapsed distendable
the tube wherein the leak is. and thereby remove means. said means including a shoe having a
this tube from operation. This involves turning 1.5 distal surface conforming to the shape of soid
off the boiler fire and having a repairman creep pipe, said shoe having an its distal surface an
into the fire box to plug one end of the tube, after indentation portion containing a composition of
which the other end is tapped in. Not only is the matter adapted to create a permanent plug. ma-
tube useleSS for further heat transmission, but nlpulatlng said distendable means so that the

X the very act of repairing due to the hammering 21) indentation portion of said shoe covern said pipe
o required to jam in the plug is apt to disturb the hole, and distending soid distendable means so

surrounding area and thereby induce further that said indentation portion of said shoe seals off

p, looks In surrounding tubes. In addition, this type said pipe hole.
of repalr affords only temporary relief in that Figure 1 is a vertical section through a punc-
safety requirements will entail the necessity of , tured pipe showing my invention applied thereto.
retubing shortly thereafter. This latter opera- Figure 2 is a transverse section taken on line X
tion is exceedingly costly and moreover prevents 2-2 of Figure 1. -
the utilization of the boiler for lengthy periods. Figure 3 is similar to Figure 1 but shows a t

There have been attempts in the past to create modified form of my invention. ". T
boiler plugs and patches which could be inserted so Figure 4 is a transverse section taken on line u
within the tube to seal up punctures, but until the 4-4 of Figure 3. 44-

present date these have not proved to be success- Figure 5 is a perspective view of a rigid trans-
" 

c

ful. Due to the great heat differential between verse shoe utilized in my invention.
the temperature at which the plug is tightened. Figure 6 is a perspective view of a pipe hole
and the temperature at which the boiler tube is 3 that has been patched through the use of my in-
on-stream, the skeleton of the plug is affected vention.
thus preventing adequate seals, and the patches Figure 7 is a transverse section through a re-
have proven incapable of withstanding the boiler's paired pipe.
normal operating conditions. Referring to Figures 1. 2, and 5, 20 represents

The present invention provides the first method 4, a pipe such as a boiler tube or pipe conduit hay-
and apparatus for successfully repairing pernia- Ing a hole or puncture 22. My pipe line device
nently a boiler tube puncture. By the utilization is Indicated by 24 and comprises a pair of rigid
of the present method and apparatus it is not transverse shoes 26 and 21. The outer or distal
necessary to reduce the boiler pressure while the surfaces of shoes 26 and 29 conforms to the inner
repairs are being effected, and the hammering 45 surface of pipe 20. The central portion of shoe
and jamming present with earlier methods is oa- 26 which Is the shoe covering hole 12 contains
pletely eliminated. The utilization of the boiler an indented portion 21. In the preferred form

tube may be continued immediately after repairs. of my invention, this contains a suitable compo-
and retubing is unnecessary. sition of matter 29 adapted for plugging said Pipe

Therefore, this invention has as an object the 5,1 and forming a permanent plug capable of with-

provsion of a method of permanently repairing standing the temperatures and/or pressures nor-
punctured pipe lines, mally found within pipe 29. This composition of

A further object is the provision of apparatus matter 29 is shown in a cut-away perspective view

forthe permanent repair of punctured pipe line. in Figure 5. In additlon th being a suitable com-

,,A.Lt l utlo. object Jz. the paovis'In of.A 63 posilopn for plugging hale 2. t s.preferable

Objects of pees-tii iit 'fit

FoaRa 2.
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[Author's Note: Columns 3 and 4 omitted]

56
removed from the device after It haa formed a adapted to conform to said cam ways, a threaded
plug. Aa indicated heretofore, this may be shaft having Oppositely threaded sections, said
achieved by the use of a binding means, coating, cam nuts mounted on said shaft's oppositely
foil separant, etc. which has previously been threaded sections and arranged so that when said
placed between the plug composition and the 3 shaft is rotated the cam nats move upon ad
indentation portion of the shoe. During the angularly raised cam ways.
course of the conversion of the composition to a 2. A pipe line device for pluging a pipe hole
permanent plug and/or during the course of the at the internal pipe wall comprisng a pair of
resumption of flow through the tube following transverse shoes having distal convem surfaces.
the sealing off of the puncture by the device, the 10 at least one of said shoes hving its disal sur-
detachable binding means is burnt or melted face conforming to the inner surface of said pipe.
away, thereby permitting the device to be sepa- and having located on its distal convex surface
rated from the formed plug and to be withdrawn, an indentation, said Indentation containing a de-
On withdrawing my device the reduction in cross tachable patch comprising a composition of mat-
sectional area is negligible. 1 tar adapted for plugging said hole. and means for

Figurem 6 and 7 show a pipe 100 whose punc- distending said transverse shoes comprising
ture 102. has been repaired by permanent plug angularly raised cam ways located on the inner
composition 104. and from which the pipe line surfaces of said transverse shoes, cam nuts
device has been removed, adapted to conform to mid cam ways, a threaded

Using 24 or 14 as illustrative of devices capable zo shaft having oppositely threaded sections. said
of being utilized in my process: these devices cam nuts mounted on said shaft's oppositely
would be inserted into a pipe having a puncture threaded sections and arranged so that when said
so that the indentation portion 21 or 11 of shoe shaft is rotated the cam nuts move upon said
26 or 16. containing a composition of matter angularly raised cam ways.
adapted to form a permanent pipe plug and being 23 3. A pipe line device for plugging a pipe hole
attached to the indentation portion by means of at the internal pipe wall comprising a pair of
a detachable binding means, would cover the transverse shoes having distal convex surfaces, at
puncture. Pin 66 or nut 94 would be rotated'so iesst'me-of'nlcld shoes having its distal surface
that indentation portion 27 or 17 of shoe 26 or conforming to the inner surface of said pipe. and
6 1 sealed off the puncture. Suitable conditions 3 having located on its distal convex surface an

o for converting the plug composition to a per- indentation, said indentation containing a de- A
'anent cemented plug and detaching it from the tachable patch comprising a composition of cat-
Indentation portion would then be effected such tar adapted for plugging said hole, and means'-;

j as by placing the tube onstream and permitting for distending said transverse shoes comprising,
the composition and detachable means to come t 35 angularly raised cam ways located on the inner ts
contact with high temperature fluids. Follow- surfaces of said transverse shoes, cam nuts

u Jng the formation of the permanent plug. and adapted to conform to said cam ways. a threaded
tO detachment of same from the device, device 24 shaft havln oppositely threaded sections. said Q
J-or 14 is withdrawn from the tube. cam nuts mounted on said shaft's oppositelyThe apparatus and process herein described 40 threaded sections and arranged so that when said -V
%.may be modified somewhat. These modifications shaft is rotated the cam nuts move upon said -C
O which are readily apparent to one akilled in the angularly raised cam ways. and a fixed collar tiart constitute part of my invention. They in. separating said threaded shaft's oppositely
-9 clude modifications in the shape of the various threaded sectios.
X members utilized in my invention, and the differ- 43 MORRIS BRAUER.
ij ent conditions which may be utilized for effect-

ing the plug-cementing and detaching from the References Cited in the file of this patent
_&_device of my process. UNrTED STATES PATENTS

I claim:If clim Number Na-me Date1 A pipe line device for plugging a pipe hole So m581.209 Hughes ------------ Apr. 20. 1897
Sa the internal pipe wall comprising a pair of 719817 Kunze ------------ Feb. 3. 1903.. t1ransverse shoes having distal convex surfaces. 1,180714 Hail-------------Apr. 25. i9i6at least one of said shoes having its distal our- 1,182737 art ------------ May 9. 1916

.fae conforming to the inner surface of said pipe, 2069,722 Merrill ------------ Feb. 2. 1937
and having located on Its distal convex surface 55 2,199553 Watson ----------- May 7, 1940
an indentation for containing a composition of 2,487,991 Stephens ---------- Nov. 15. 1949
matter adapted for plugging said hole, and means FOREIGN PATENTS

0 for distending said transverse shoes comprising
angularly raised cam ways located on the Inner Number Country Datesurfaces of said transverse shoes, cam nuts Go 16,443 Great Britain ---- July 25. 1903I

4n iteu~t~i smade of re, ,,;IIna-Ad Cit ecI a~acsat clacl44s
of a fflecatiooa,
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the Patent Office. The Patent Office
is unswerving in its insistence that
new matter cannot be added to a
patent application.

Claims

Client should also review the
claims, but here he is largely de-
pendent on patent counsel's skill.
Claim drafting is so highly technical
that entire chapters have been writ-
ten in reference works distinguish-
ing words such as "comprising"
from "consisting." (See Form 2.)

The formal papers consist of a
standardized oath and power of at-
torney normally constituting a
single paper which is executed by
the inventor. (See Form 3.) If
the inventor is assigning the appli-
cation to your client, patent counsel
will have him execute an assign-
ment simultaneously with the exe-
cution of the oath, and ultimately
record the executed assignment in
the Patent Office. There are tech-
nical advantages in not recording
the assignment until just prior to
the issuance of the patent applica-
tion, although this risks the protec-
tion for which recording is provided.

Official Fees

There is a $30.00 filing fee ($1.00
more for each claim over twenty)
payable to the Patent Office when
the patent application is filed.

A similar fee is payable after the
application has been allowed to ob-
tain its issuance.

THE PROSECUTION OF THE PATENT

APPLICATION

All patent applications are pre-
served in secrecy during their
pendency in the Patent Office. In-
cidentally, assignments of patent
rights are open to the public so
that one advantage in delaying the
recording of an assignment for a
patent application is the preserva-
tion of secrecy. The normal course
of prosecution is, first, the granting
of a Serial Number by the Patent
Office. This is followed some six
months to a year later by an "Office
Action."

The Office Action normally states
that the application has been ex-
amined, lists any formal defects,
and cites the most pertinent prior
references which the Examiner has
located after a search resembling the
patentability search. Normally, on
the first Office Action, all or sub-
stantially all of the claims are re-
jected. This should not be viewed
with alarm as it is almost standard
practice, based on the desire of hav-
ing arguments as to the patentabil-
ity of the claims in the record.

Patent counsel must respond to
the Office Action within six months.
This takes the form of a written
"amendment," which may amend
certain or all of the claims, cancel
or add claims, or merely constitute
an argument that the claims, as
filed, are patentable.

Some six months to a year later
there is a second Office Action and
then a further amendment. This
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process is repeated until an issue is
reached, the latter most often oc-
curring on the third to fifth Office
Action.

At that time some, all or none of
the claims are allowed, and the re-
jected claims are "finally rejected."

If claims are finally rejected an
appeal may be taken from the final
rejection to the Patent Office Board
of Appeals, at which time the appli-
cant may be represented by patent
counsel in an oral hearing.

If the Examiner's final rejection is
affirmed by the Board of Appeals,
the applicant may take a further
appeal to either the Court of Cus-
toms and Patent Appeals or to the
United States District Court for the
District of Columbia, from which a
further appeal to the Court of Ap-
peals for the District of Columbia
is possible. In the Court of Customs
and Patent Appeals (C.C.P.A.) the

appeal.is limited to a review of the
Patent Office record.

Appeals to the District Court
have an advantage where fact ques-
tions are in issue, as witnesses may
be introduced and facts disputed. In
both forms of appeals the Patent
Office is represented by its Solicitor.

About five percent or so of the
patent applications become involved
in an Interference. As heretofore
noted, this is a highly technical con-
tested proceeding before the Patent
Office to determine the first inven-
tor when two or more separate ap-
plicants are claiming the same in-
vention.

The granting of a patent is not an
overnight affair. The Patent Office
examining corps is overworked, un-
derpaid and understaffed, and at
the present time it takes normally
from one and a half to four or more
years to obtain a patent.

The law is the last result of human wisdom acting upon human ex-
perience for the benefit of the public.

SAMUEL JOHNSON, Mrs. Piozzi's Anecdotes, 1786.

This inscription appears above the door of the Federal Court House in
Philadelphia. Judge Learned Hand says it is nonsense unless the words
"the last result" mean the "latest result." And he says further that if
that is all that is meant, "the saying amounts to no more than that the
law is the latest effort made to put order into human experience, and
that amounts to nothing."

But does it amount to "nothing"? The man who picked out the in-
scription for the architect thought it was pretty good.

H.F.G.



The duties and responsibilities of counsel regarding a deceaent's fire,
liability and surety policies, in determining the insurable interests in dece-
dent's properties which arise at once on his death, and in securing ade-
quate insurance protection for the new owners, including the executor or
administrator.

When the Named Insured Dies

By Arch M. Cantrall
of the Clarksburg, West Virginia, Bar

W HEN the Named Insureddies-what are the duties and
responsibilities of counsel regarding
the decedent's insurance policies?

Lawyers generally understand
what needs to be done about a dece-
dent's life policies and his health
and accident policies. Usually the
insurance agents who sold those
policies will take care of the proofs
of claim, and the lawyer's task is
often confined to a general super-
vision of that process and to getting
a record of the policies and pay-
ments for tax purposes. Fire, lia-
bility and surety policies present en-
tirely different problems.

FROM THE LAWYER'S VIEW

The decedent no longer owns the
properties or business in question,

and it is counsel's responsibility to
secure the endorsements necessary
to protect the new owners and, fre-
quently, to urge the purchase of
additional policies essential for ade-
quate protection.

This is a job for counsel. It can-
not be left to the insurance agent.
Property always has an owner and
upon the death of a decedent his
property at once has new owners.
Who they are is a legal question,
to be determined by the will or by
the laws of descent and distribu-
tion, and sometimes by other areas
of the law. Occasionally compli-
cated litigation is required to de-
termine the new ownerships and,
pending the litigation, insurance
protection is essential. No one else
is in as good a position as counsel

Author's Note: (a) No mention is made in this article of the policy forms used by mutual
insurance companies. In some states such forms differ considerably from those used by
stock companies.

(b) No attempt is made to mention the many changes currently taking place throughout
the whole insurance field. New forms of package and combination policies, and of endorse-
ments, are coming into use, but the basic rules of insurance are not affected by these
innovations.
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to determine the insurable interests
in the decedent's property which
arise on his death.

As to fire insurance, it is essen-
tial that the named insured have
an insurable interest at the time of
loss. And when a loss occurs after
the death of the one who originally
bought the policy, that original
named insured is no longer avail-
able to establish insurable interest
and to collect on the policy. The
property then belongs to someone
else-to his heirs, devisees, legatees
or distributees, or to his executors,
administrators or trustees. Often
there are life tenancies, remainders,
dowers, trusts, and other interests.
Usually there are creditors to be
considered. And sometimes the de-
cedent's interest terminated at his
death, as when he had only a life
interest, or was a trustee or other
fiduciary. Perhaps he owned only
a partial interest. If he was a part-
ner, did the partnership dissolve on
his death? All these are legal ques-
tions, requiring for their solution
knowledge of the facts and the per-
tinent instruments and of many
fields of the law.

As to liability policies, it is ob-
vious that the decedent can no
longer become liable for damages.
Some one else owns the property
or runs the business, and needs in-
surance protection. A workmen's
compensation policy will need par-
ticular and prompt attention.

Likewise, the decedent is no
longer the employer of those whose
fidelity is covered by his surety poli-

cies. The new employer is the one
to be protected.

All this is elementary, of course.
But the point is that something
needs to be done, promptly, and the
lawyer is the one to do it.

The lawyer cannot expect and
wait for the layman to ask his ad-
vice in these matters. He will have
to insist upon possession of the poli-
cies and upon making such changes
as may be necessary.

FROM THE LAYMAN'S VIEW

The layman will seldom think of
counsel as having a necessary func-'
tion in connection with a decedent's
fire, liability and surety policies.
Laymen have a firm belief that the
insurance covers the described prop-
erty, rather than the interest of the
named insured. And they have an
equally firm belief that the insur-
ance agent can and will do what is
necessary.

Both of these ideas are com-
pletely erroneous, at least in the
situation being discussed. An in-
surance policy is a personal contract
between the insurer and the in-
sured, and does not follow the prop-
erty; and while the insurance agent
will be glad to write the required
endorsements, he is not a lawyer
and cannot be expected to solve the
questions of title even if he is given
all the necessary information. He
should not be asked to assume that
responsibility.

Because of the belief that the pol-
icy insures the property, a home is
often insured in one name only
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when it is actually owned by sev-
eral members of the family. As
often it will be insured in the name
of the life tenant only. Insurance
companies have in many instances
paid in full under such policies, as
a matter of good faith. But there is
always the chance that an adjuster
may feel that the insured is being
unreasonable about the amount of
the loss, or some circumstance may
excite his suspicion. In any such
case the adjuster usually takes ad-
vantage of any technicality he can
find. And there have been cases
where insurers have successfully de-
nied liability for more than the in-
terest of the named insured. [See,
for example: Michigan Fire & Ma-
rine Ins. Co. v. Magee, 218 S.W.
2d 151 (Kansas City Court of Ap-
peals, 1949); and Currier v. North
British and Mercantile Ins. Co. and
Atlas Assurance Co., Ltd., 101 A.
2d 266 (N.H. 1953)]. It is quite
possible that this practice may be-
come general. After a loss it is too
late to add other named insureds to
the policy. Counsel, at least, cannot
afford to take this chance.

AND FROM THE VIEW OF THE PER-

SONAL REPRESENTATIVE

An interesting point is raised in
Henry W. Brockenbrough's article,
The Executor Looks at the Will
[93 Trusts & Estates 536 (1954)]:
Being a contract personal to the in-
sured, insurance does not pass with
the properties insured, unless there
is a specific direction in the will. As
insurance is an intangible, in many

instances it will not pass in the
same manner as the property to
which it relates. In such cases it
may well be the duty of the per-
sonal representative to terminate
the policies promptly and treat the
return premiums as intangible prop-
erty, rather than to turn the policies
over to the taker of the insured
property.

The personal representative is
confronted with many other inter-
esting questions: If a will contains
a direction or power in the ex-
ecutor to sell real estate, is the
wording sufficient to vest title in
the executor? Where are the titles
to the real and personal properties
between death and probate of the
will, and between death and quali-
fication of the executor or adminis-
trator? These questions may not
be too important unless there is
delay in probate or in qualification,
but they should not be ignored.

IMPORTANT PROBLEMS FOR THE LAW-

YER TO" RESOLVE

Insurable Interest

The first problem is to determine
the insurable interests in each prop-
erty, and to endorse the applicable
policies to protect the people who
have those interests.

What is an insurable interest?
Here are three simple tests:

(i) Does the person stand to lose
by the happening of the event
against which the policy insures?

(ii) A person has an insurable
interest in property, when he would
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suffer monetary loss by its damage
or destruction, and would be bene-
fitted by its continued existence.

(iii) If you would include a per-
son as a plaintiff in a suit to collect
on a policy, make sure that the
policy names him as an insured.

The Fire, Casualty and Surety
Bulletins (published by The Na-
tional Underwriter Company, 420
East Fourth Street, Cincinnati 2,
Ohio) state these general rules for
insurable interest under the 1943
New York Standard Fire Policy
(now standard in almost every
state) :

"1. The interest of the insured
need not be unconditional and sole
ownership of the property.

"2. The interest of the insured
need not be explained in the policy
or by endorsement. It may change
while the policy is in force without
any change being needed in the
way insurance is written-unless, of
course, this requires a change in
the amount of insurance or perhaps
the addition of another insured.

"3. At the time of loss, the in-
sured must prove his interest in the
property.

"4. Two or more parties having
varied interests in the property may
be named as insureds. No naming
of their capacity or other explana-
tion is necessary. Again, of course,
such interests must be established
at the time of loss, but not before.

"5. A party who is not named as
insured cannot recover directly un-
der the policy, no matter what his
interest may be ...

"6. Liability of a party for loss of
property which he does not own,
appears to be sufficient interest to
be insured under the standard fire
policy without explanation or en-
dorsement. ...

"7. Just how loss to an insured
having only a fractional interest in
property shall be determined is, un-
fortunately, still an unanswered
question.

"8. Because of this, the only sure
way to avoid argument in settling
losses now appears to be to name
all parties having an interest in the
property, either as insureds or as
loss payees."

While it is not necessary to state
in the policy the nature of the in-
terest of an insured, there are cases
in which it is advisable, as when a
person is to be insured in an un-
usual capacity, or in more than one
capacity. If a policy names "John
Jones in his own right and as ex-
ecutor under the will of Richard
Roe," there is no question whether
John Jones is insured in both ca-
pacities. If he paid the premium as
executor, and the policy does not
name him as an individual, a ques-
tion might be raised whether the
intention was to insure him in both
capacities.

With these tests and rules in
mind, counsel should list the per-
sons having an insurable interest in
each property, real and personal,
and then secure the proper endorse-
ments to name those persons as in-
sureds in each policy on each prop-
erty.
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Insuring Partial Interests

The old form fire policy provided
that the policy was void if the in-
terest of the insured was other than
sole and unconditional ownership.

The new 1943 New York Stand-
ard Fire Policy does not contain the
sole and unconditional ownership
clause, but it does state that re-
covery is restricted to the interest
of the insured, which means the
interest of the named insured exist-
ing at the time of loss.

While it is theoretically possible
under this provision to insure a par-
tial interest, it should not be at-
tempted unless there is no way to
avoid it. For no answer has yet
been found to the question of how
to determine the amount of a par-
tial loss to an insured who has only
a partial interest.

The difficulty arises out of the
policy provision which limits re-
covery to "the interest of the in-
sured." For example, four heirs
own a house. One of them buys
insurance in his own name, and the
others do not. In the event of loss,
what does that one insured re-
cover? At first blush you would
say that he should recover one-
fourth of the loss. But is he not
entitled to the use in common of
the whole house? Precisely what
is the cash value of his interest?

Another example: A home is
left to a widow for life, who in-
sures in her name only. The home
suffers a partial loss. Then there
is the nice question, whether the
loss falls entirely on the insured

life tenant, or wholly or partially
on the uninsured remaindermen.

Incidentally, if in such a case the
widow is guardian or trustee for
infant remaindermen, is she under
a duty to protect their interests?
That duty might support a sur-
charge against her, but it will not
take the place of naming the re-
maindermen as insureds.

Also, the life tenant's right is
only to use the property for the rest
of her life. If she is seventy-two
years old, what is that right worth?

And, is a lessee's insurable inter-
est, in improvements and better-
ments to the demised premises, con-
fined to the value of the right to
use them for the rest of the term
during which he installed them?

Until the courts or the legisla-
tures work out the answers to these
and other partial interest questions,
the only sure way to avoid this dif-
ficulty in settling losses is to name
in the policy, as insureds, all par-
ties having any interest. If you can-
not arrange this, be sure to avoid
co-insurance in insuring partial in-
terests.

Unidentifiable or Numerous
Owners

Once in a while a situation is so
complicated that the new owners
cannot be identified at once. Or
they may be so numerous that it
would not be practical to name
them all on the policy. In such in-
stances this method may be tried:
Identify one of the heirs who will
look after the property and be the
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natural one to settle a loss. Let's
call him Tom Brown. Then have
each policy endorsed as follows
(changing "heirs" to devisees, lega-
tees, distributees, etc., when appro-
priate) :

"It is mutually agreed that the
name of the assured is changed to
read:

'HEIRS OF WILLIAM ROE'

instead of as originally written.

"It is agreed that any loss under
this policy shall be adjusted with
and paid to Tom Brown, agent of
the Heirs of William Roe, deceased,
subject to all other terms and con-
ditions of this policy."

If loss occurs, under such an en-
dorsement the insurance company
deals only with Tom Brown. As a
part of his proof of loss Tom has
to establish who the heirs are, and
prove their respective insurable in-
terests at the time of loss. Insur-
ance companies will usually accept
such an endorsement.

If the company should object to
the issuance of such an endorse-
ment, counsel can write a letter to
the company, spelling out the com-
plications and explaining why it is
desired to handle the insurance in
this manner. Give the letter to the
agent, with a copy for his file. Tell
the agent, in forwarding your let-
ter, to ask the company, if it still
objects, to suggest a more practical
solution. At the worst, you may
have to get the heirs to give Tom
a power of attorney to handle the

property for them, including the
procurement of insurance, the set-
tlement of losses, and the collection
of the proceeds. Tom should have
such a power, anyway, for his own
protection.

Policies Naming the "Estate"
as Insured

Do not accept, under any circum-
stances, a policy insuring the estate
of a decedent. "Estate" means prop-
erty, not people, and insurance con-
tracts should always be with and
payable to the actual owners, the
ones who can establish insurable
interest in the property.

We recently had a good example
of this in our office: A fire policy
was written in the name of a life
tenant, Mary Jones. Mary Jones
died. The policy was renewed in
the name of the "Estate of Mary
Jones." Then the house burned
down.

Who can sue on that policy?
The Estate of Mary Jones cannot.
In the first place, there is no such
entity as the "Estate of Mary Jones"
and, in the second place, Mary's in-
terest ended with her death. The
remaindermen were not named on
the policy, and cannot sue on it.

The insurance agent cannot be
blamed for renewing that policy in
the name of "Estate of Mary Jones."
All he knew was that Mary was
dead. No one took the trouble to
tell him that the property was then
owned by the remaindermen. The
former policy was expiring and he
did the best he could to keep the
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insurance in force. He issued the
renewal policy and sent it to Mary's
former address. Whoever received
it should have returned it for a cor-
rective endorsement.

But there we run into that lay-
men's belief that the policy insures
the property, regardless. The policy
came all folded up, and on the out-
side it said that it insured against
fire the property at 110 Smith Street
for $10,000. So, still folded up, it
was put away for safekeeping.

Some insurance companies are
now refusing to accept a policy
naming as insured the "Estate of
Mary Jones." They can see the diffi-
culties that will arise and, no doubt,
feel that in good faith they cannot
accept the premium for a policy so
defective.

Much of the foregoing is stated
in terms of fire insurance, but the
same ideas apply to other types of
insurance.

Continuation Clauses

As to all varieties of insurance,
when a named insured dies, the
only safe practice is to endorse all
of his policies at once in the names
of all the new owners. Under some
policies and in certain circum-
stances, a temporary advantage may
be gained under the continuation
clause. See, for example, the second
paragraph of the discussion below
under the heading "The Family
Automobile." But that decision
should not be made and the policy
put aside without giving notice, if
required, within the specified time,

and without arrangements for a re-
newal to be written in the names of
the new owners.

Some policies will insure, in spec-
ified circumstances and on stated
conditions, the "legal representa-
tives" of the named insured, but
only an examination of the par-
ticular policy in the light of the
facts will determine whether reli-
ance can safely be placed on such a
clause. It should particularly be kept
in mind that wide differences exist
between the 'continuation clauses of
the various forms of liability poli-
cies, and each policy should be care-
fully examined. While the term
"legal representatives" has in some
cases been defined to include heirs,
devisees and others, it is so easy to
endorse the policy properly that re-
liance should not be placed upon
the hope of securing a favorable
judicial interpretation. And there
are cases where the new owner is by
no stretch of the imagination a rep-
resentative of the deceased. Thus,
a surviving spouse who takes by
survivorship is sole owner under
the original grant, and does not
take as a representative of the de-
ceased. Remaindermen take under
the original grant and not as repre-
sentatives of a deceased life tenant.

Continuation clauses ordinarily
require notice to the "company"
(not the agent) within a stated
time, and a copy of the notice with
a note of the manner in which it is
given should be attached to the
policy.

A warning: a continuation clause
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operates at the most only until ex-
piration of the policy in effect on
the date of death; and a renewal
must be in the name of the new
owner of the property or business.

Insurance for the Family

The decedent was free to take
the risk of inadequate coverage as
to properties, hazards and amounts.
But the lawyer who is advising the
decedent's widow and children does
not have that same freedom. Often
the decedent could, or thought he
could, afford to take the business
risk of inadequate insurance so he
could use elsewhere the dollars not
spent for insurance. Just as fre-
quently, the widow or child does
not have the other assets or the
earning power that justified the de-
cedent's risk. In such cases counsel
should consider the need for addi-
tional coverage. The test should
be, not what did the decedent do,
but what is required in the circum-
stances of the widow, or of the
child.

It is not uncommon for a widow
to be largely dependent on the rent
from a property for her income.
Counsel will think of Rent Insur-
ance, which will pay her the rent
she does not collect because of a
fire or other specified occurrence.
Other special coverages should also
be considered, such as Rental Value
or Additional Living Expenses.

The Family Automobile

Automobile insurance presents a
real problem. Who is now the
owner of the family automobile?

Who will actually be using it? The
executor or administrator will not
want to run the risk of being per-
sonally liable as owner, without lia-
bility insurance, especially when, as
is usually the case, he has little real
control over its use. The widow
and children will need liability pro-
tection when they use the car.
Counsel should without delay get
the facts on the use to be made of
the automobile, and then discuss
the problem with the insurance
agent. In these days when premium
rates depend on the use of a car
and on the age of the user, the
premium may be more or less, but
those owning and using the car
must have protection.

What is said above, under the
heading "Continuation Clauses," ap-
plies here. Most standard personal
automobile liability policies provide
that if the named insured dies dur-
ing the policy period, the policy,
unless cancelled, shall cover: (1)
the named insured's legal represen-
tative as a named insured; (2) with
respect to the coverages for bodily
injury and death and for property
damage, any person having proper
temporary custody of the automo-
bile, as an insured. This coverage
lasts for sixty days after the date of
death, and after that time only if
notice is given to the company
within that time. And sixty days
can pass very quickly.

Insuring the Fiduciary

While the decedent was free to
insure as he pleased, the personal
representative, trustee or guardian
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does not enjoy that privilege, cer-
tainly not at the expense of the
estate. The fiduciary runs the risk
of being personally liable for a loss
if he has failed to insure against it.
His counsel should keep that risk
ever in mind.

Edward C. King's article, Pit-
jalls in Trust Practice [93 Trusts &
Estates 364 (1954)], emphasizes two
rules of law that must be kept in
mind:

(1) A fiduciary is personally li-
able to third persons for torts com-
mitted in his administration, and
to the same extent as if he owned
the property in his own right. This
is true whether he committed the
tort intentionally, or negligently, or
without fault, and whether or not
he acted in accordance with the
terms of the instrument under
which he acts.

(2) It is the duty of a fiduciary to
procure such insurance on the trust
property as is customarily taken out
by prudent men with respect to
their own property.

As Dean King points out, under
these rules recovery has been had
against an executor personally after
the estate had been closed, the exec-
utor discharged, and the assets dis-
tributed to a trustee, despite the facts
that the executor had acted within
his powers in continuing the opera-
tion of the garage business whose
employees committed the tort, and
that he was not personally at fault.
Dean King adds: "It would appear
-although this is not in the de-
cided case-that his [the executor's]

failure to take out adequate liability
insurance to cover the garage con-
stituted a breach of trust and that,
therefore, he was at fault and
would not be able to recover from
T, the trustee to whom the estate
was distributed." (King, supra, at
364.)

Since a fiduciary cannot always
pay a loss from the assets of the
estate or trust, or recover his pay-
ment from the distributee, the fidu-
ciary may well need greater liability
protection than the decedent car-
ried, both as to amount and as to
perils covered. In considering this
point, it should be kept in mind
that the fiduciary cannot use estate
or trust assets to settle a loss as
freely as the decedent could have.
Another consideration in favor of
full coverage of hazards is that the
insurer pays the costs of investiga-
tion and litigation of claims within
the hazard definitions of the policy.

Another rule stated by Dean
King is "that a fiduciary is person-
ally liable upon contracts made by
him in the administration of his
trust, unless the contract expressly
stipulates that he shall not be so
liable." Ibid. When securing lia-
bility insurance for the fiduciary, it
is important to include adequate
contractual and products coverage.

Broad liability coverage is essen-
tial. If decedent owned a dog, for
example, his executor or adminis-
trator becomes its owner and can
become personally liable for dam-
ages if the dog bites someone.
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Preservation of Records

When a doctor dies, it might be
well to secure the consent of the
insurer on his malpractice policy
before permitting his case history
records to be turned over to the
doctors whom his patients select.
Even then, receipts should be taken
from the new doctors, undertaking
to preserve the files and to return
them on request. Similar precau-
tions could be valuable in the case
of a lawyer, and of decedents who
had other occupations. Once the
decedent's records are scattered or
destroyed, the defense of a claim
can be indeed difficult.

The decedent's family seldom
understands the importance of pre-
serving all of his records until the
various statutes of limitations have
run against any claims which might
be asserted (including tax liabili-
ties), and counsel usually has to be
very definite on this point.

Counsel Should Hold the Policies

It is advisable for the lawyer to
hold all the policies. If he does so,
he can conveniently secure and at-
tach the proper endorsements when
values increase or decrease, when
the estate is distributed, and on the
numerous other occasions when
changes are necessary. And when
a property is sold or a lease sur-
rendered, he can teriinate the poli-
cies or sell them to the buyer. At
the time of distribution, he can
secure endorsements in the names
of the new owners, and then de-

liver the policies to them, if that is
proper.

Termination of Unnecessary
Policies

Policies no longer needed, such
as a doctor's malpractice policy, or
the office liability policy after de-
cedent's office, has been vacated,
should be promptly terminated and
the unearned premiums collected. It
is better to terminate by endorse-
ment (bearing written acceptance
by the personal representative) or
by notice to the insurer, so that the
policy can be retained, than by sur-
render of the policy, when there is
even a remote possibility of a claim
being asserted later.

Counsel Should Keep Himself as
Well as His Clients out

of Trouble

The well-advised lawyer will pro-
tect himself against financial loss by
carrying a Lawyer's Liability Pol-
icy, but such insurance will not pro-
tect against the loss of a client or
against damaging criticism.

Whenever the client looks to the
lawyer to "Keep him out of trouble,"
the lawyer must, for his own pro-
tection, make sure that the client is
properly covered by insurance or,
if the client refuses to buy adequate
protection, he must present to the
client, by letter, the need for each
policy, explaining the hazards, the
cost per day or, if a business, in
terms of units of product, and the
comparative coverages and costs of
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different policies. Then, if the
client does not buy adequate pro-
tection, he cannot later complain
that he was not well advised by
counsel.

This suggestion is highly impor-
tant. Once the matter of insurance
has come up between lawyer and
client, it will be extremely difficult,
after a loss, for the lawyer to ex-
plain why the client was not ade-
quately insured. For the safety of
the lawyer-client relationship, the
lawyer must make sure the client
is adequately insured, or make his
explanation before the loss. You
may be sure that if your client has
a loss not covered by insurance, he
is going to blame someone, and
you do not want to be that one.

How TO Do IT

1. List all of the decedent's prop-
erties, real and personal.

2. Identify and list the present
owner or owners of each property.

3. Get in your hands all of dece-
dent's insurance policies and sort
them by properties.

4. Taking one property at a time,
unfold and read the policies. Study

the continuation clauses and decide
whether you can safely rely on
them. If you do, be sure to give
any required notice. Without wait-
ing to complete your study, ask the
agents for endorsements substitut-
ing the new owners as named in-
sureds.

5. Still considering one property
at a time, note for each property
the coverages and limits of protec-
tion afforded by existing policies,
the gaps that need to be filled, and
the questions that need further
study.

6. With the agent, inspect every
property.

7. Discuss these gaps and ques-
tions with competent agents and
improve the policies until you are
satisfied that the coverages are com-
plete and that the policy limits are
adequate.

8. Do not accept renewals in the
name of decedent or of his estate.

9. Don't hesitate to ask questions
of agents and adjusters.

10. Remember the basic rule of
insurance buying: The time to ad-
just the loss is when you buy the
policy.

CITATION?

1. Ignorance of the law excuses no man; not that all men know
the law, but because 'tis an excuse every man will plead, and
no man can tell how to refute him.

2. I am as sober as a judge.
3. Time whereof the memory of man runneth not to the contrary.
4. For a man's house is his castle, . . .
5. The first thing we do, let's kill all the lawyers.

See page 88 for answers.



The fundamentals for compliance with bulk sales legislation

How to Conduct a Bulk Sale

By Frank W. Miller
Associate Professor of Law,

Washington University

M ORE than one lawyer hassuggested that the best way
to comply with a bulk sales statute
is to ignore it. No judgment is here
passed on the merits of that sugges-
tion, but it obviously cannot be
adopted or this author will have
nothing to write about. So this
paper proceeds on the assumption
that the buyer's lawyer-it is per-
haps unnecessary to mention that
this paper is directed at lawyers
representing buyers, for it is they
who are primarily interested in
complying with the statute-has de-
cided to comply with at least some
of the provisions of the statute, and
that that "some" is at least enough
to make the deal a safe one for his
client. A further assumption, and
a warning as well, is that readers
will not neglect to note carefully
that the 'variants in bulk sales stat-
utes are numerous indeed, and so
will realize that what is said here is
not equally applicable to all juris-
dictions.

THE ROUTINE BULK SALE

Though bulk sales statutes are in
many other respects filled with va-
garies, the procedure to be followed
in order to effect compliance is or-
dinarily set out with remarkable
clarity. And it is a simple one.
There are, in essence, four basic
requirements: (1) procurement of
an inventory of what is to be sold,
(2) procurement of a list of the
seller's creditors, (3) notification of
those creditors, and (4) waiting a
certain number of days before con-
summating the sale. These will be
discussed in the order indicated.

The Inventory

The usual requirement is that
the buyer obtain from the seller a
"... full detailed inventory show-
ing the quantity, and, so far as pos-
sible with the exercise of reasonable
diligence, the cost price to the seller
of each article to be included. . ....

I have found no cases which were

78
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concerned with the details of that
inventory. The statutes, however,
seem clearly to demand a detailed
quantity listing of items, for the
"reasonable diligence" standard is
in terms applicable only to the ne-
cessity for listing the cost price to
the seller, and not to the enumera-
tion of items. No hard and fast
rules can be laid down in a situa-
tion such as this. Principles of com-
mon sense and practicality must be
considered. On the whole the best
guide I can offer is that the attorney
make certain that the inventory is
a fair one, and that it is an honest
representation to the seller's credi-
tors of the extent and value of the
merchandise. Whether or not the
applicable statute requires it, a copy
of the inventory should be retained
at least during the period of the
running of the statute of limita-
tions-but that is only good office
practice in any event.

The List of Creditors

Most statutes require simply that
the buyer demand of and receive
from the seller a complete list of
the latter's creditors. But the courts
have made clear the meaning of
the word creditors. In short, a
creditor is anyone to whom the
seller owes money. The word
means not merely lien creditors or
judgment creditors, or even mer-
chandise creditors; it means all
creditors. The job of the buyer's
lawyer, therefore, is to make certain
that the list supplied by the seller
is not merely a list of "business

creditors" or "lien creditors," and,
most important, he should make
certain that the list contains no
statement that "no one else has any
claim to the goods being sold." The
latter phraseology has meant to sev-
eral courts that there are unlisted
non-lien creditors and that the
buyer should have realized this and
so was chargeable with notice that
the list was an incomplete one. And
the statement holds true in spite of
the fact that in general a complying
purchaser is protected against credi-
tors omitted from the seller's list.

Several of the statutes require
notification, in addition to the cred-
itors on the list, to all creditors
"... of whom the purchaser has
knowledge, or can with the exer-
cise of reasonable diligence acquire
knowledge. . . ." Clearly some
duty is imposed by that statutory
language to do more than merely
accept blindly the seller's list, at
least under some circumstances.
Yet, considerations of practicality
and common sense are implicit in
the reasonableness limitation, and
so limit the necessary scope of the
inquiry outside the list.

Then, too, many statutes state a
requirement of good faith in pro-
curing the list of creditors. Here
too obliviousness to patently ob-
vious facts would seem to be a pos-
sible basis for upsetting a transac-
tion. Once again the area under
consideration has received little at-
tention from the appellate courts.
My only suggestion is that the at-
torney must view with some skepti-
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cism seemingly unusual representa-
tions of the seller, and investigate
the accuracy of such representations
in at least the routine places. Good
faith and common sense are again
appropriate criteria.

Notification of Creditors

Although a few of the statutes
require filing in a public place as
the means of notification of credi-
tors, most of them require that
some notice be communicated di-
rectly to the known creditors. The
simple and practical way to accom-
plish this is to send the notices by
registered mail, return receipt re-
quested. If that is done, there can
be no doubt that the notice require-
ment has been met. Here it is well
to stop for a word of warning. Send
the notices! Do not merely send a
check to each listed creditor for
his proportionate share of the pro-
ceeds of the sale, even though the
seller is willing that you should,
unless the buyer has complete con-
fidence in and knowledge about the
honesty and solvency of the seller.
For there is some case law which
suggests that notification and wait-
ing are in and of themselves re-
quirements designed to protect un-
listed creditors, and that the failure
to take those steps may result in the
sale's being upset.

The statutes vary as to the con-
tents of the notice. Several of them
require, and conservative practice
dictates anyway, that the notice
should contain (1) a list of the

names and addresses of the seller's
creditors, (2) a copy of the inven-
tory, and (3) a full disclosure of
the terms and conditions of the
sale. I suggest, even in the absence
of a specific statutory requirement,
that those things be included, prin-
cipally because such a transaction
involves, beyond its technical legal
aspects, the necessity for convincing
the seller's creditors that the trans-
action is just what it actually is-a
fair and honest business deal.

Waiting

The final requirement is merely
to wait for the statutorily prescribed
period, usually between five and ten
days. It is during that period that
creditors may attack the transfer on
independent legal grounds. For ex-
ample, they may choose to try to
have the transaction's consumma-
tion prevented on the ground that
it is a fraudulent conveyance. The
reason for strict compliance with the
waiting period is simple. So long
as the transfer is not actually con-
summated, it cannot serve as a basis
for bankruptcy proceedings, for a
sale made in compliance with the
bulk sales statute does not, inde-
pendently of other factors, consti-
tute an act of bankruptcy. Of
course, practical considerations may
enter the picture here too, and con-
fidence in the solvency and honesty
of the seller may influence the
buyer and his attorney to bypass
the waiting requirement. The job
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of the lawyer is to impress his
client with the seriousness of the
situation should that confidence
prove unfounded.

THE "PENNSYLVANIA FORM" STATUTE

Several bulk sales statutes, mod-
eled on the former Pennsylvania
statute, impose still an additional
requirement on the buyer. They
require that the buyer be respon-
sible for the application of the pro-
ceeds to the prorata discharge of
the seller's debts as disclosed by the
verified list of creditors. The prac-
tical answer in such a jurisdiction
is to pay the proceeds into the
hands of the statutorily designated
official if there is any question at all
of who is entitled to receive them.
Thus, the red tape attendant on
compliance is reduced considerably.

SOME SUGGESTIONS AS TO ALTERNA-

TIVES

In addition to out-and-out non-
compliance with the statute based
on confidence in the seller's honesty
and solvency, other alternatives are
worthy of some consideration.
Three principal ones are (1) ob-
taining a waiver from the seller's
creditors, (2) posting a bond, and
(3) using an escrow device.

Waiver

Here it is essential to distinguish
between those statutes which have
an application-of-proceeds require-
ment and those which do not. For

in the absence of such a require-
ment, the waiver device is a useful
one only if the seller has done the
job of obtaining the waiver in ad-
vance; otherwise all of the steps will
have to be gone through anyway.
Thus, it will be necessary to get the
details of the transaction into the
hands of the creditors before they
will be willing to waive, and the
length of time involved in obtaining
waivers will almost inevitably be as
long or longer than the statutory
waiting period. So it would seem
that an attempt on the part of the
buyer to obtain waivers at that late
date does no more than put on him
an added and unnecessary burden.
Although it may be argued that a
waiver will mean continued agree-
ment on the part of the creditors to
let the transaction be completed,
they cannot stop it in any event un-
less there are some additional fac-
tors for, as has already been stated,
a bulk sale in compliance with the
statute is not improper. If there are
other factors present, it is unlikely
that the waiver could be obtained.

On the other hand, if the statute
places a duty on the buyer to see
that the proceeds are applied to the
payment of the seller's debts, the
waiver device may be a useful one.
Frequently in the case of a sale on
an installment or other deferred
basis, or in situations where it is
commercially sound and unobjec-
with the application-of-proceeds re-
tention of at least some part of the
proceeds by the seller, compliance
with the application-of-proceeds re-
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quirement would not be commer-
cially sensible. In such a situation
the proper procedure is to comply
with the statute through the noti-
fication stage, and then call a meet-
ing of creditors for the purpose of
getting them to waive the applica-
tion-of-proceeds requirement. If
some of them are unwilling it may
be possible to pay them off with
the consent and knowledge of the
other creditors; or, in many in-
stances, to point out to them that
they stand to lose in the long run
by refusing to go along, because of
the unlikelihood of the seller's be-
ing able to make other arrange-
ments which would eventually give
them as much.

Bond and Escrow Arrangements

Although express statutory au-
thority for the use of a bond or es-
crow device is rare, there would
seem to be no reason why their use
should not be satisfactory. If a bond
is used, the buyer should make cer-
tain that it may be sued on by credi-
tors either for the benefit of the in-
dividual creditor bringing suit or
for the benefit of the creditors as a
group. The choice is, obviously,
dependent on the law of remedies
generally applicable in bulk sales
situations in the particular jurisdic-
tion. Secondly, the bond should
remain in force for the period of
the applicable statute of limitations,
whether that period be found in the
bulk sales statute itself, or in more
general provisions of the code, as is
usually the case. Similarly the es-

crow arrangement may serve the
same purpose and be handled in
about the same way. Of course
some additional expense is involved
in the use of these devices. Prob-
ably the escrow device is less ex-
pensive, particularly if the seller's
financial position would render the
cost of bonding unusually high.
Certainly it is true that both devices
are more useful in jurisdictions
which have a short statute of limi-
tations.

CONCLUSION

There is no "best way" to comply
with a bulk sales statute in the
sense that any one procedure is best
for all situations. No set of guides
or ponderous pieces of advice will
eliminate the need for common
sense and sound judgment on the
part of the lawyer as he is called on
to solve a particular bulk sales prob-
lem-a problem which is always
just a little bit different from all
other bulk sales problems. Never-
theless it may not be amiss to sug-
gest a few general guideposts which
should always be kept in mind:

Don't just think or suppose your
client's seller is solvent and honest
before you recommend noncompli-
ance in part or in full. Be sure of it!

Remember that there are several
ways of skinning this particular cat.
Use the one which is best adapted
for the specific problem before you,
even though other techniques might
be more satisfactory in most cases.

You cannot avoid making judg-
ments. Practicality must be weighed
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against maximum caution. The Remember that your client pre-
best criterion here is full disclosure sumably wants the deal to go
to and fair treatment of the credi- through, not to fall through. That
tors of the seller, of the seller him- requires cooperation on the part of
self, and, of course, of your client, creditors.
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CLE AROUND THE COUNTRY

Continued from page 9

vised. Also, there are innumerable
topics not covered by the hand-
books, and not sufficiently com-
prehensive to justify a book, which
will be treated in the form of
articles.

The Committee feels that the
format and size of The Practical
Lawyer are appealing. It will be
a "commuter's digest," or some-
thing to be easily absorbed in spare
moments.

We call your attention to two
features in this issue, Authors and
Articles at page 3 and Concur-
rences and Dissents, at page 87. Both
will appear regularly. Authors and
Articles will be a brief "Who's
Who," with biographical materials
and sidelights about contributors to
The Practical Lawyer. Concur-
rences and Dissents will include
constructive, critical, and supple-
mental comments about the princi-
pal articles, by those requested to
review them prior to publication,
and by readers on a voluntary basis.

It is now well known that the
Committee has participated in more
than 350 institutes and lecture
courses in 44 states. Less known
is that the Committee never func-
tions as a sponsor. One of the first
policies adopted was that the proj-
ect should be of the "grass roots"
variety. The wisdom of this has
been many times proved.

The real sponsors are state and
local bar associations, law centers,

law schools and other lawyer or-
ganizations. The Committee en-
courages these groups to organize
and conduct their own projects,
and to do so on a long-range basis.

The Committee is, therefore, a co-
operating agency for the local spon-
sors. The amount of cooperation
is commensurate with the amount
the sponsor desires. In one in-
stance, it may be limited to supply-
ing one or more speakers from its
panels which now include more
than 1,000 lawyers from all parts
of the country. Or it may be con-
fined to supplying lecture outlines
or handbooks.

At the highest level, which is the
most typical, it can be said that the
Committee does the bulk of the
work. Only local administration is
left for the sponsor. The subject
for an institute is mutually agreed
upon-the Committee (1) supplies
the speakers, subject to local ap-
proval, (2) prepares circulars and
publicity, (3) furnishes lecture out-
lines, and (4) supplies its hand-
books.

Naturally, the enactment of the
Revenue Code of 1954 created an un-
precedented demand for institutes.
The Committee responded, and
collaborated in programs in such
widely divergent points as Idaho,
North Dakota, Ohio, Michigan,
Georgia, Pennsylvania and Con-
necticut. Some of these were one-
day affairs, merely highlighting the
changes. Others were comprehen-
sive in nature.

In the long pull, however, it is
the ordinary garden variety sub-



jects which have appeal. It is grati-
fying to see lawyers "go back to
school." It is more so to see them
studiously attend institutes on such
commonplace subjects as Basic Ac-
counting for Lawyers, The Draft-
ing of Partnership Agreements, Or-
ganizing Corporations and even
Law Office Management.

It is likewise satisfying to see in-
stitutes thrive in small communi-
ties in the hinterland. Lecturers
give of their time to audiences as
small as ten. The North Dakota
State Bar Association, through
its Committee Chairman, Floyd
Sperry, of Golden Valley, and its
Executive Director, Ronald N.
Davies, of Grand Forks, has reason
to look with pride on its project-
at least one or two institutes at its
annual meeting, an annual tax
school, and, to meet an emergency,
an elementary and an advanced
coverage of Oil and Gas Law and
Practice.

Clyde Williamson, of the upstate
community of Williamsport, Penn-
sylvania, provided the impetus for
successful programs since 1950.
George Turner, Executive Secre-
tary of the Nebraska State Bar, and
Laurens Williams of Omaha have
spearheaded a long list of projects
in their State. Others will be men-
tioned in this column in the future.
While the state or local sponsor
may function through a committee
or independent and sometimes
complicated organization, it is usu-
ally found that one or two indi-
viduals are the driving forces. And
that is a lesson that should sink in
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-someone must take the bull by
the horns.

In future issues there will be
comments about specific programs
in specific communities, large and
small. It is the hope that these
comments will have a contagious
effect.

The above remarks were about
communities in which the Com-
mittee on Continuing Legal Edu-
cation has been an active partici-
pant. But there are many others
where it has not. The Committee
has no monopoly on post-admission
legal training, nor does it seek
one. It may be stated without fear
of contradiction that there are
throughout the country more inde-
pendent programs than there are
those in which the Committee co-
operates.

The Committee knows of some
of these, but not of others. It would
like to have current information
about all, to function better as a
clearing house of information.

In this column we shall be glad
to give advance publicity to all in-
stitutes. This may be considered
as a standing invitation to all spon-
sors to send us the material for
publicity purposes. Any institute,
large or small, is important.

The Modern Prudent Investor
-How to Invest Trust Funds is
the newest of the Committee's prac-
tical handbooks-off the press at
Christmas time, 1954. Not strictly
legal in nature, it will be of inesti-
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mable value to attorneys who act as
trustees or as counsel for fiduciaries,
to fiduciaries themselves, even to
trust companies, and to anyone fac-
ing the problems of how to invest
and reinvest trust funds. For it
contains understandable practical
advice as well as the legal limita-
tions of the prudent investor rule.

The author-a scholarly but prac-
tical lawyer from Boston-is Charles
P. Curtis. Mr. Curtis is a former
member of the Committee on Con-
tinuing Legal Education, whose
interests are broad. He also au-
thored the recently published work
entitled It's Your Law. The price
of The Modern Prudent Investor is
$2.50 per copy and orders are taken
by The Committee on Continuing
Legal Education, 133 South 36th
Street, Philadelphia 4, Pa.

Hot off the press in January,
1955 is A Civil Action-The Trial,
($2.50 per copy) by Wilfred R.
Lorry, a prominent Philadelphia
trial attorney and lecturer. This
publication, a most handy guide to
both experienced and inexperienced
trial lawyers, completes Series III
of the Committee's works on The
Preparation and Trial of a Civil
Action. Others in the Series are:

Preparation for Trial, by Eustace
Cullinan and Herbert W.
Clark of the San Francisco Bar

.- $2.50
From Pleadings to Opening of

Trial, by Hubert Hickam of
the Indianapolis Bar-$2.50

Basic Problems of Evidence, by
Professor Edmund M. Mor-
gan of Vanderbilt University

School of Law and formerly of
Harvard Law School-2 vol-
umes-5.00

A Case on Appeal, by Honor-
able Herbert F. Goodrich of
the U. S. Court of Appeals for
the Third Circuit, Ralph M.
Carson and Honorable John
W. Davis of the New York
Bar-2.50.

The entire series sells for $12.00.
To provide uniformity from state
to state, the books in this series are
built around the Federal Rules of
Civil Procedure.

In preparation also are eight new
books for the general practitioner
in the tax field. All will incorpo-
rate the Revenue Code of 1954, and
all are scheduled for publication at
intervals commencing as early as
possible in 1955. Included will be
separate works on the Taxation of
Individuals, Partnerships, Corpora-
tions, Fiduciaries, Farmers, Asso-
ciations and Charitable Organiza-
tions, Pension and Profit Sharing
Plans and Tax Fraud Cases. They
will be discussed in greater detail
in future issues of this column.

It is the earnest hope of the edi-
tors that they will in the months
and years to come, have a con-
stant flow of fresh, stimulating ma-
terials for The Practical Lawyer.
Voluntarily contributed articles of
an acceptable nature will be wel-
comed. Also, please send the edi-
tors suggested subjects for articles
which will be of value to the bar.

JOHN E. MuLDE



Concurrences and Dissents

IN RE: INFORMAL PROCEDURE

BEFORE THE NLRB,
pp. 31-52.

Wm. B. Spann, Jr. of Atlanta,
Georgia:

At page 37 the authors dis-
cuss the time-saving value of the
consent election procedure, and
suggest that one party or the other
may, where there is no legal issue
and, therefore, no legal justification
for a formal Board hearing, insist
upon such a hearing in order to
obtain time to campaign for a
change in employee sentiment. They
further suggest that the party seeks
to hide its true motive by taking a
position on an issue to make a con-
sent election impossible. They sug-
gest that a charge of stalling by the
other party "may well have serious
repercussions with the electorate
against the insisting party."

I believe that the authors are, in
these suggestions, overlooking the
principal fact that the vast majority
of election petitions are filed by
unions when they consider their
timing exactly right and that fre-
quently an employer is faced with
an election petition when that peti-
tion is the first knowledge that the
employer has of the extent of union
organization. In the days of the
"prehearing election" prior to the

Taft-Hartley law, the Board would
expedite an election to such an ex-
tent that the employer found the
election over before he could even
crystalize his own thinking. Pri-
marily because of this attitude of
the Board those prehearing elec-
tions were abolished and only the
consent election procedure remains.

I am not suggesting that the long
delay required by a hearing is ad-
visable or justifiable from a moral
or practical point of view where
there are no issues to be determined
by a hearing. However, the gen-
eral practitioner should understand
clearly that he is entitled to this
delay as a matter of right if he in-
sists upon a hearing, and I do not
believe he need "conceal his mo-
tives." In a consent election agree-
ment the parties must consent to all
details of the election, including the
date and time of the election, and
it is entirely proper for a party con-
sidering a consent to insist that the
election be held at a date which
would give a reasonable oppor-
tunity to reply to the other party's
position, or as the authors put it,
"to campaign." If the other party
refuses to permit such reasonable
time in the consent agreement, in
lieu thereof the first party may
simply insist upon a hearing. I be-
lieve this a most practical consid-
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eration which is ignored by the au-
thors, perhaps due to their former
close association with official agen-
cies . ..

Please note that I am not sug-
gesting any subterfuge as the au-

thors propose, but simply a very
frank statement to the other party
and to the Board staff as to the
need for a reasonable time properly
to inform the employees participat-
ing in the election.

EDITOR'S NOTE: The Practical Lawyer invites its readers to submit
comments on articles. It will be pleased to publish such comments, either
by way of agreement or dissent, as will contribute to a better understand-
ing of problems discussed in published articles.

-++

ANSWERS TO "CITATION"? on page 77

1. John Selden, Table Talk, Law.
2. Henry Fielding, Don Quixote in England, Act III, Sc. 14.
3. Sir William Blackstone, Commentaries, Vol. 1, Book 1, Ch. XVIII, § 472.
4. Sir Edward Coke, Third Institute, p. 162.
5. William Shakespeare, King Henry VI, Part II, Act IV, Sc. 2, Line 86.

With thanks to Bartlett's Familiar Quotations,
Little, Brown and Company, Boston, Twelfth Edition, 1951.
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